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Washington,  Friday,  October  24,  1958 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[  7  CFR  Part  990  1 

[Docket  No.  AO-302] 

Handling  of  Milk  in  Southeastern  New 
England  Marketing  Area 

decision  with  respect  to  proposed 
marketing  agreement  and  order 

Pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.  S.  C.  601  et 
seq.),  and  the  applicable  rules  of  prac¬ 
tice  and  procedure  governing  the  form¬ 
ulation  of  marketing  agreements  and 
marketing  orders  (7  CFR  Part  900),  a 
public  hearing  was  held  at  Providence, 
Rhode  Island,  on  February  11  through 
March  14,  1958,  pursuant  to  notice 
thereof  issued  on  January  22,  1958  (23 
F.  R.  499),  upon  a  proposed  marketing 
agreement  and  order  regulating  the 
handling  of  milk  in  the  Southeastern 
New  England  marketing  area. 

Upon  the  basis  of  the  evidence  intro¬ 
duced  at  the  hearing  and  the  record 
thereof,  the  Deputy  Administrator,  Agri¬ 
cultural  Marketing  Service,  on  August 
15,  1958  (23  F.  R.  6465),  filed  with  the 
Hearing  Clerk,  United  States  Depart¬ 
ment  of  Agriculture,  his  recommended 
decision,  containing  notice  of  opportu¬ 
nity  to  file  written  exceptions  thereto. 

The  material  issues  of  record  relate  to : 

1.  Whether  the  handling  of  milk  pro¬ 
duced  for  sale  in  the  proposed  marketing 
area  is  in  the  current  of  interstate  com¬ 
merce,  or  directly  burdens,  obstructs,  or 
affects  interstate  commerce  in  milk  or  its 
products; 

2.  Whether  marketing  conditions  show 
the  need  for  the  issuance  of  a  milk  mar¬ 
keting  agreement  or  order  which  will 
tend  to  effectuate  the  policy  of  the  Act; 
and 

3.  If  an  order  is  issued,  what  its  pro¬ 
visions  should  be  with  respect  to: 

(a)  The  scope  of  regulation; 

(b)  The  classification  and  allocation 
of  milk; 

(c)  The  determination  and  level  of 
class  prices; 

(d)  Distribution  of  proceeds  to  pro¬ 
ducers;  and 

(e)  Administrative  provisions. 

No.  209— Part  II - 1 


While  the  initial  proposal  which  re¬ 
sulted  in  the  call  of  this  hearing  would 
have  resulted  in  a  considerable  extension 
of  the  Fall  River  order  and  revision  of 
its  terms  and  provisions,  it  is  apparent 
for  reasons  later  set  forth  that  a  much 
broader  area  of  regulation,  as  set  forth 
in  supplemental  proposals  is  necessary 
and  it  is  concluded  that  consideration 
should  be  directed  to  an  entirley  new 
regulation  rather  than  revision  of  the 
present  order. 

Findings  and  conclusions — 1.  Charac¬ 
ter  of  commerce.  The  handling  of  milk 
in  the  Southeastern  New  England  mar¬ 
keting  area  is  in  the  current  of  interstate 
commerce  and  directly  burdens,  ob¬ 
structs,  or  affects  the  handling  of  milk 
and  its  products. 

The  Southeastern  New  England  mar¬ 
ket  is  an  interstate  market  encompassing 
all  of  the  State  of  Rhode  Island  and  a 
substantial  area  in  Southeastern  Mas¬ 
sachusetts.  Within  this  market  there  is 
a  substantial  and  continuing  interstate 
commerce,  both  in  the  procurement  of 
milk  and  in  the  sale  of  fluid  milk  and  its 
products. 

Milk  produced  on  dairy  farms  in  the 
States  of  Connecticut  and  Massachusetts 
moves  daily  in  interstate  commerce  to 
processing  and  bottling  plants  within  the 
State  of  Rhode  Island  where  it  is  com¬ 
mingled  with  milk  received  from  local 
Rhode  Island  dairy  farmers  and  from 
dairy  farmers  and/or  plants  located  in 
the  States  of  New  York,  New  Hampshire, 
Maine  and  Vermont.  Such  milk  is  dis¬ 
tributed  daily  on  wholesale  and  retail 
routes  in  Rhode  Island  and  Massachu¬ 
setts  in  competition  with  milk  from  Bos¬ 
ton  pool  plants  which  milk  is  produced 
in  the  States  of  New  York,  New  Hamp¬ 
shire,  Vermont,  Maine  and  Massachu¬ 
setts  and  in  competition  with  milk  from 
Fall  River  and  New  Bedford,  Massachu¬ 
setts,  which  originates  from  dairy  farms 
in  Rhode  Island,  Massachusetts,  New 
York  and  Vermont. 

During  the  marketing  year  ending 
June  30,  1957,  Rhode  Island  dealers  re¬ 
ceived  only  3L4  percent  of  their  total 
milk  requirements  from  producers  within 
the  State;  14.2  percent  was  supplied  by- 
producers  in  the  State  of  Massachusetts 
and  29.2  percent  by  producers  in  the 
State  of  Connecticut.  The  remaining 


25.2  percent  was  supplied  by  dairy  farm¬ 
ers  and/or  plants  in  other  New  England 
States  and  the  State  of  New  York. 

Of  the  202  Rhode  Island  licensed  deal¬ 
ers,  66  distribute  in  both  Rhode  Island 
and  Massachusetts.  Approximately  one- 
fourth  of  the  total  reported  Class  I  sales 
of  Rhode  Island  licensed  dealers  during 
the  1957  marketing  year  moved  from 
Rhode  Island  across  State  lines  for  dis¬ 
tribution  in  other  States. 

One  substantial  dealer  who  would  be  a 
regulated  handler  under  the  proposed 
order  "has  processing  and  distributing 
plants  which  are  located  in  Providence, 
Rhode  Island,  East  Bridgewater  and  Fall 
River,  Massachusetts.  This  same  dealer 
has  a  large  number  of  upcountry  receiv¬ 
ing  plants  in  the  States  of  New  York, 
Vermont,  New  Hampshire  and  Maine  and 
a  number  of  distributing  plants  dispersed 
throughout  the  New  England  area.  Dis¬ 
tribution  from  the  three  local  plants  is 
interchangeable  on  routes  covering  the 
entire  area  herein  under  consideration. 
These  plants  are  supplied  by  local  dairy 
farmers  in  Rhode  Island,  Connecticut 
and  Massachusetts  and  by  various  re¬ 
ceiving  and/or  distributing  plants,  many 
of  which  are  regulated  under  the  other 
New  England  Federal  orders. 

Another  handler  with  distribution 
operations  extending  over  a  major  part 
of  the  proposed  area  in  Rhode  Island 
and  Massachusetts,  also  has  a  substan¬ 
tial  business  in  the  several  federally  reg¬ 
ulated  markets  in  Massachusetts  as  well 
as  in  other  unregulated  markets  in  New 
England.  Milk  processed  in  his  Provi¬ 
dence  plant  is  received  interchangeably 
from  local  dairy  farmers,  dairy  farmers 
in  upcountry  areas  and  from  his  Boston 
plant  regulated  under  Order  No.  4. 

Official  statistics  of  the  Fall  River  mar¬ 
ket  administrator  show  that  during 
representative  months  of  1957  approx¬ 
imately  40  percent  of  the  total  receipts 
of  regulated  handlers  originated  within 
the  State  of  Massachusetts,  30  percent 
within  the  State  of  Rhode  Island  and  30 
percent  within  the  States  of  Vermont, 
New  Hampshire,  and  New  York.  Of  the 
25  handlers  subject  to  the  Fall  River 
order  in  December  1957, 16  were  licensed 
Rhode  Island  dealers,  8  of  whom  dis¬ 
tributed  in  the  Newport,  Rhode  Island 
area  and  in  the  local  Massachusetts  cities 
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and  towns.  At  least  two  of  the  larger 
Fall  River  handlers  receive  only  limited 
quantities  of  local  milk  and  secure  the 
greater  portion  of  their  supply  from 
Vermont.  .  A 

In  at  least  two  instances  Fall  River 
handlers  serve  the  Fall  River  market  and 
the  New  Bedford  market  from  their  Fall 
River  plants.  Approximately  one-third 
of  the  total  Class  I  disposition  in  the 
New  Bedford  area  is  by  Fall  River  han¬ 
dlers.  A  number  of  local  New  Bedford 
handlers  supplement  their  local  milk 
supply  with  out-of-State  milk,  and  these 
New  Bedford  handlers  distribute  milk 
not  only  locally,  but  also  in  Rhode  Island 
and  in  Plymouth  and  Barnstable  Coun¬ 
ties,  Massachusetts. 

The  Cape  Cod  area  (Barnstable 
County)  and  parts  of  Plymouth  and 
Bristol  Counties  in  Massachusetts  are 
served  by  Boston  and  Fall  River  han¬ 
dlers  and  by  local,  New  Bedford  and 
Rhode  Island  dealers.  A  large  part  of 
the  milk  disposed  of  in  this  area  orig¬ 
inates  in  the  States  of  New  York,  Ver¬ 
mont  and  New  Hampshire. 

More  than  one-third  of  the  fluid  re¬ 
quirements  for  the  Southeastern  New 
England  area  originates  from  sources 
-  outside  the  States  of  Massachusetts, 
Connecticut  and  Rhode  Island.  Much 
of  the  upcountry  milk  is  assembled  and 
received  at  country  plants  in  Vermont 
and  New  Hampshire  and  is  then  trans- 
'  ported  to  the  Southeastern  market  for 
processing  and  distribution.  Additional 
quantities  are  handled  by  bulk  farm  tank 
pick-up  and  moved  directly  from  farms 
/  in  northern  New  England  to  plants  in 
the  local  market. 

Milk  in  excess  of  fluid  needs  is  sepa¬ 
rated  into  the  cream  and  skim  com¬ 
ponents  and  manufactured  into  products 
which  compete  directly  with  manufac¬ 
tured  products  on  the  national  market. 
Since  the  market  is  an  open  cream 
market,  cream  from  distant  States  moves 
into  and  out  of  the  area  freely  in  com¬ 
petition  with  cream  from  local  sources. 

From  the  foregoing  it  is  concluded  that 
all  of  the  milk  in  the  Southeastern  New 
England  market  does  move -in  the  cur¬ 
rent  of  interstate  commerce  or  directly 
burdens,  obstructs,  or  affects  interstate 
commerce  in  milk  and  its  products. 

2.  Need  for  an  order.  Market  condi¬ 
tions  in  the  State  of  Rhode  Island  and 
the  Southeastern  Massachusetts  Coun¬ 
ties  of  Bristol,  Plymouth  and  Barnstable 
justify  the  issuance  of  a  marketing 
agreement  and  order. 

In  earlier  years,  the  area  herein  under 
consideration  was  comprised  of  a  num¬ 
ber  of  relatively  independent  and  segre¬ 
gated  local  milk  markets.  The  handling 
of  milk  in  the  City  of  Fall  River  and  the 
adjacent  towns  of  Somerset,  Massachu¬ 
setts  and  Tiverton,  Rhode  Island  has 
been  regulated  under  Federal  Order  No. 
47  since  May  1,  1936. 

The  particular  relationship  which  ex¬ 
isted  between  the  Fall  River  and  New 
Bedford  markets  at  the  time  of  the  ori¬ 
ginal  promulgation  of  this  order  required 
a  provision  which  permitted  handlers 
serving '  both  markets  from  the  same 


plant  to  carry  their  New  Bedford  supply 
outside  of  the  scope  of  regulation.  For 
many  years  the  order  operated  success¬ 
fully  and  effectively  in  maintaining 
orderly  marketing.  However,  in  recent 
years  fundamental  changes  in  methods 
of  handling  and  distributing  milk,  to¬ 
gether  with  substantial  population 
growth  and  increased  milk  supplies 
have  resulted  in  a  substantial  -exten¬ 
sion  of  the  distribution  area  to  the  point 
that  the  present  marketing  area  repre¬ 
sents  only  a  small  segment  of  the  actual 
market  of  regulated  handlers.  The  pro¬ 
visions  originally  intended  to  accom¬ 
modate  a  specialized  situation  between 
Fall  River  and  New  Bedford  have  im¬ 
peded  to  a  degree  the  regulation  under 
the  Fall  River  order. 

The  New  Bedford  market,  which  in 
earlier  years  operated  as  a  highly  pref¬ 
erential  and  self  contained  market 
under  State  regulation  was  disrupted  in 
early  1957  when  a  Rhode  Island  handler 
opened  several  stores  in  the  New  Bedford 
market  specializing  in  gallon  jug  opera¬ 
tions  at  lower  than  prevailing  prices. 
Following  the  introduction  of  the  gallon 
jug  operation  the  two  Fall  River-New 
Bedford  handlers,  who  for  many  years 
had  operated  single  plants  with  separate 
producer  lists  designated  for  the  two 
jnarkets,  elected  to  subject  their  entire 
operations  to  regulation  under  the  Fall 
River  order  to  circumvent  the  higher 
pricing  under  the  State  regulation  in. 
New  Bedford.  All  other  New  Bedford 
handlers  immediately  subjected  them¬ 
selves  to  regulation  under  the  Fall  River 
order.  This  situation  prevailed  through 
the  month  of  June  after  which  the  price 
under  the  State  order  was  aligned  with 
the  Fall  River  price. 

The  situation  in  both  Fall  River  and 
New  Bedford  has  continued  to  deterio¬ 
rate  as  handlers,  seeking  to  avail  them¬ 
selves  of  milk  supplies  at  the  most 
advantageous  price,  have  tended  to  look 
to  upcountry  unregulated  supplies  which 
are  generally  available  at  a  price  com¬ 
parable  with  the  Boston  blended  price, 
which  on  a  year-round  basis  reflects 
approximately  55  percent  utilization  in 
Class  I.  As  a  result  local  producers  have 
had  difficulties  in  maintaining  regular 
outlets  for  their  production.  This  con¬ 
dition  is  most  serious  in  the  Fall  River 
market  where  the  several  associations  of 
producers  whose  members  are  the  pre¬ 
dominant  suppliers  of  the  market  have  a 
substantial  volume  of  milk  which  is  not 
accepted  by  handlers.  Much  of  this  milk 
is  sold  at  manufacturing  milk  prices  even 
though  the  local  milk  supply  is  inade¬ 
quate  to  meet  market  demands. 

Producers  who  are  members  of  New 
Bedford  Milk  Producers  Association,  the 
principal  supplier  of  local  handlers  in 
the  New  Bedford  area,  are  in  the  same 
situation  as  that  of  regular  Fall  River 
producers.  The  same  pressures  which 
have  led  to  a  loss  of  market  for  many 
local  Fall  River  producers  are  applicable 
to  the  New  Bedford  area.  Pending  con¬ 
sideration  of  Federal  regulation  has  no 
doubt  forestalled  substantial  supply 
changes  by  local  handlers  thus  far. 
However,  it  is  likely  that  if  no  action  is 


taken  handlers  will  seek  lower  priced 
unregulated  milk  supplies. 

The  situation  in  the  Rhode  Island  part 
of  the  market  is  substantially  similar  to 
that  in  the  Fall  River-New  Bedford  area 
Early  in  1951  the  association  represent 
ing  a  large  segment  of  the  registered 
Rhode  Island  producers  requested  a 
hearing  to  consider  a  Federal  order  for 
that  market  because  of  the  then  existed 
market  disorder.  On  the  basis  of  the 
facts  presented  at  that  hearing  it  Wag 
recommended  that  an  order  be  issued 
However,  following  that  decision  the  as¬ 
sociation  negotiated  a  settlement  with 
local  handlers  which  minimized  the  ef. 
feet  of  the  disorder  and  accordingly  the 
association  asked  that  the. order  not  be 
issued. 

The  increase  in  available  milk  supplies 
generally  and  the  fact  that  milk  is  read- 
ily  available  from  upcountry  sources  at 
prices  approximating  the  Boston  blend 
has  provided  a  strong  incentive  for  han¬ 
dlers  to  drop  local  producers  in  favor  of 
cheaper  sources  of  supply. 

Less  than  one-third  of  the  fluid  re¬ 
quirements  of  Rhode  Island  dealers  are 
supplied  by  Rhode  Island  dairy  fanners. 
An  additional  forty-five  percent  is  sup¬ 
plied  by  dairy  farmers  located  in  nearby 
Massachusetts  and  Connecticut  and  the 
remainder  is  secured  from  other  sources, 
primarily  from  the  States  of  Vermont 
and  New  York.  Several  of  the  larger 
handlers  in  the  market  customarily  have 
secured  a  lesser  proportion  of  their  nec¬ 
essary  supplies  from  local  producers  than 
have  other  handlers.  The  buying  ad¬ 
vantage  that  these  handlers  have  had 
on  their  purchases  of  outside  milk  has 
prompted  other  handlers  to  drop  local 
producers  in  favor  of  sources  of  supply 
at  upcountry  points  also. 

While  the  record  does  not  reveal  the 
specific  prices  at  which  all  of  such  milk 
has  been  purchased  it  does  show  that  one 
of  the  larger  handlers  in  the  market  se¬ 
cured  milk  in  the  month  of  December 
1957  from  his  unregulated  plants  at  Ben¬ 
son  and  Whiting,  Vermont  at  a  cost  of 
$5,384  which  compares  with  the  local  city 
plant  Class  I  price  at  Providence  of  $7.00. 
Even  when  handling  and  transportation 
are  considered  it  is  evident  that  the  buy¬ 
ing  advantage  in  using  unregulated  milk 
deters  the  use  of  local  milk. 

Relatively  large  quantities  of  local  pro¬ 
ducer  milk  were  dropped  during  the  lat¬ 
ter  months  of  1957  and  early  1958;  in 
some  cases  entire  pickup  routes  were 
dropped  at  one  time.  The  burden  of 
handling  the  homeless  milk  in  the  mar¬ 
ket  has  rested  with  the  local  producer 
cooperatives  whose  members  are 
involved. 

The  Rhode  Island  Milk  Control  Board 
in  the  latter  part  of  1957  initiated  an 
allocation  program  which  was  intended 
to  assure  a  market  for  local  producers 
and  to  equalize  the  percentage  utilization 
of  local  and  outside  milk  as  among  han¬ 
dlers.  Because  of  the  interstate  char¬ 
acter  of  the  market  handler  participa¬ 
tion  was  necessarily  voluntary  and,  while 
the  program  has  resulted  in  some  redis¬ 
tribution  of  producers  among  partici¬ 
pating  handlers,  it  has  not  been  effective 
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,  market  stability.  Unregu-  portunity  to  procure  fluid  milk  at  prices  docks  and  wharves  connected  therewith 

«r-priced  milk  continues  to  related  to  the  Boston  blend  price  in  the  and  including  all  territory  within  such 

the  market  in  even  greater  country  for  fluid  use  in  the  marketing  boundaries  which  is  occupied  by  Govem- 

than  before  the  allocation  area,  have  a  material  competitive  ad-  ment  (municipal.  State  or  Federal)  in- 

s  initiated.  vantage  over  those  handlers  buying  on  stallations,  institutions  or  other  estab- 

a  classified  use  plan  in  this  and  other  lishments. 

Federal  order  markets  in  the  region  due  The  area  as  herein  proposed  is  slightly 
to  the  difference  in  their  product  cost  in  excess  of  2500  square  miles  in  size  and 

and  the  Class  I  price.  Premiums  over  according  to  the  1950  census  has  a  total 

the  blend  price  which  may  be  offered  by  population  of  nearly  1,400,000  persons 

local  handlers  making  “upcountry”  of  which  nearly  800,000  are  in  the  State 

purchases  have  a  detrimental  effect  upon  of  Rhode  Island  and  600,000  in  Massa- 

adjacent  markets  by  inducing  producers  chusetts.  Population  estimates  intro- 

to  leave  cooperative  associations  and  duced  in  the  record  of  the  hearing  indi¬ 
markets  with  which  they  have  main-  cate  an  overall  population  growth  in  this 

tained  association  for  a  number  of  years  area  from  1950  until  1956  of  approxi- 

to  deliver  to  handlers  for  this  market,  mately  7  percent.  These  figures  do  not 

This  situation  has  resulted  in  uneco-  include  the  summer  tourist  population 

nomic  short-time  shifts  in  producers  be-  in  the  Cape  Cod  and  other  shore  areas 

tween  markets  and  has  had  an  adverse  in  the  marketing  area  which  during  the 

effect  upon  not  only  the  Southeastern  peak  months  of  July  and  August  is  sub- 

New  England  market  but  also  the  adja-  stantial. 

cent  markets  in  New  England.  The  proposed  marketing  area  includes 

The  marketing  situation  as  it  now  ex-  four  standard  metropolitan  areas  as  rec¬ 
ists  constitutes  a  serious  and  continuing  ognized  by  the  Bureau  of  Census.  Three 

threat  to  the  stable  and  orderly  market-  of  these  areas,  Providence,  Fall  River  and 

ing  of  milk  and  to  the  maintenance  of  New  Bedford,  constitute  one  contiguous 

an  adequate  supply  of  pure  and  whole-  area  of  relatively  high  density  of  popu- 

some  milk  for  the  Southeastern  New  lation  in  which  there  is  a  very  substan- 

England  marketing  area.  tial  overlapping  of  handlers’  routes.  The 

The  issuance  of  a  marketing  agree-  fourth  area,  the  city  of  Brockton  lies 
ment  and  order  for  the  Southeastern  some  30  miles  to  the  northeast  in  Bristol 
New  England  marketing  area  will  con-  County. 

tribute  to  greater  stability  of  the  fluid  The  entire  area  as  herein  proposed 
milk  market  and  will  tend  to  effectuate  is  generally  served  by  handlers  who 
the  declared  policy  of  the  act.  The  adop-  would  be  fully  regulated  under  the  terms 
tion  of  a  classified  pricing  plan  based  and  provisions  of  the  proposed  order, 
on  audited  utilization  of  handlers  will  The  largest  handler  involved  operates 
provide  a  uniform  system  of  pricing  in  virtually  every  town  in  the  area, 
throughout  the  area  and  assure  a.  fair  While  his  distribution  in  Rhode  Island 
and  equitable  return  to  all  producers.  is  primarily  from  his  Providence  plant 
Public  hearing  procedure  as  required  and  his  distribution  in  Fall  River  and 
by  the  Agricultural  Marketing  Agree-  New  Bedford  primarily  from  his  Fall 
ment  Act  will  assure  full  opportunity  for  River  plant,  the  remainder  of  the  area  is 
representation  of  all  interested  parties  served  interchangeably  from  his  Provi- 
in  presenting  evidence  relating  to  mar-  dence,  Fall  River  and  East  Bridgewater 
keting  conditions  and  allow  participa-  plants.  Another  substantial  handler 
tion  in  the  determination  of  prices  for  serves  much.pf  the  area,  including  Barn- 
milk  in  the  Southeastern  New  England  stable  County,  from  his  Providence 
marketing  area.  plant.  Other  handlers  serve  substan- 

3.  Order  provisions — (a)  Scope  of  tially  the  entire  area  on  direct  distribu- 
regulation.  The  purpose  of  Federal  reg-  tion  routes,  through  stores,  or  as  sup- 
ulation  is  to  assure  an  adequate  supply  pliers  of  other  handlers, 
of  pure  and  wholesome  milk  for  the  fluid  The  State  of  Rhode  Island  is  an  area 
market  by  promoting  and  maintaining  of  high  population  concentration  gen- 
orderly  marketing  of  milk.  This  pur-  erally  served  by  handlers  located  in  and 
pose  is  achieved  through  regulation  of  around  the  City  of  Providence  and  by 
those  handlers  who  engage  primarily  in  local  handlers.  While  the  western  tier 
the  handling  of  milk  for  sale  as  fluid  of  towns  in  Providence,  Kent  and  Wash- 
milk  in  the  local  market.  Such  regula-  ington  Counties  are  more  rural  in  char- 
tion  requires  handlers  to  account  for  acter  than  the  remainder  of  the  State, 
their  milk  receipts  on  a  classified  use  this  area,  nevertheless,  is  extensively 
basis,  establishes  minimum  class  prices  served  either  directly,  or  through  sub- 
which  handlers  must  pay  for  such  milk  dealers,  by  handlers  who  would  be  fully 
and  provides  a  mechanism  for  the  equit-  regulated  by  virtue  of  their  business  in 
able  distribution  of  those  proceeds  the  Providence  area.  The  town  of  West- 
among  all  producers.  The  scope  of  such  erly,  in  Washington  County  is  a  specific 
regulation  may  be  specified  by  providing  exception  in  that  it  has  a  relatively  high 
appropriate  definitions  of  various  terms  population  concentration  more  typical 
including  “marketing  area”,  “pool  of  the  eastern  part  of  the  State, 
plant”,  “dairy  farmer  for  other  mar-  One  handler  whose  business  in  the 
kets”,  “producer”,  “handler”,  “producer-  marketing  area  is  largely  confined  to 
handle  r”,  “buyer-handler”,  “other  Westerly  proposed  that  this  town  be  ex¬ 
source  milk”  and  “exempt  milk”.  eluded  from  the  area,  on  the  grounds  that 

Marketing  area.  The  marketing  area  it  is  more  closely  associated  with  the 
as  herein  proposed  includes  all  of  the  state  of  Connecticut  and  should  be  in¬ 
state  of  Rhode  Island,  (excepting  Block  eluded  under  any  order  promulgated  for 
Island)  and  all  of  the  Massachusetts  the  State  of  Connecticut  rather  than 
Counties  of  Bristol,  Barnstable  and  under  this  proposed  order.  The  record 
Plymouth  (excepting  the  towns  of  Hing-  fails  to  provide  a  basis  for  appraising 
ham  and  Hull)  together  with  all  piers,  the  relative  proportions  of  the  total  busi- 


lated,  low 
move  into 
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Registered  Rhode  Island  producers 
have  enjoyed  a  preferential  market  over 
«n  extended  period  of  years.  The  alloca- 
urogram  and  the  procedure  em- 
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ness  done  in  Westerly  by  that  handler 
and  by  other  handlers  who  would  be  reg¬ 
ulated  by  virtue  of  their  business  in  other 
parts  of  the  proposed  area.  Unless 
Westerly  is  included,  handlers  how  serv¬ 
ing  this  town,  who  would  be  fully  regu¬ 
lated  under  the  order,  might  well  find 
themselves  at  a  substantial  disadvantage 
in  competing  with  unregulated  handlers 
operating  in  Westerly. 

The  handler  in  question  contended 
that  the  volume  of  his  business  in  West¬ 
erly  was  insufficient  to  bring  him  under 
regulation.  Under  such  circumstances, 
he  would  be  accorded  the  same  treat¬ 
ment  as  other  handlers  operating  under 
similar  circumstances.  If  an  order 
should  be  promulgated  for  Connecticut 
and  this  handler  became  a  fully  regu¬ 
lated  handler  under  that  order,  the 
terms  and  provisions  of  this  order  are 
such  that  he  would  not  be  adversely 
affected  by  the  inclusion  of  Westerly  in 
this  marketing  area. 

Much  of  Newport  County,  Rhode  Is¬ 
land  is  presently  served  by  both  Rhode 
Island  handlers  and  Massachusetts  han¬ 
dlers  primarily  from  the  Fall  River  mar¬ 
ket.  The  town  of  Tiverton,  Rhode  Island, 
is  now  a  part  of  the  Fall  River  marketing 
area  under  Order  No.  47  which  area  is 
included  in  this  proposed  marketing  area. 

Included  in  the  Rhode  Island  portion 
of  the  marketing  area  are  the  Naval  base 
in  Newport  County,  the  Naval  Air  Station 
at  Quonset  Point  and  the  Seabee  Station 
at  Davisville,  the  latter  two  being  in  Kent 
County.  Milk  is  supplied  to  these  in¬ 
stallations  on  a  contract  bid  basis  and  in 
recent  years  the  bid  prices  of  successful 
bidders  have  been  closely  related  to  sur¬ 
plus  milk  values.  The  disposition  of  milk 
delivered  under  these  contracts  has 
tended  to  be  a  serious  disruptive  factor 
to  orderly  marketing  in  the  surrounding 
area. 

The  Fall  River-New  Bedford  area  rep¬ 
resents  an  extensive  contiguous  area  in 
which  there  is  general  overlapping  of 
route  sales  by  handlers  in  the  two  mar¬ 
kets.  Two  of  the  larger  handlers  serve 
both  of  these  markets  from  their  Fall 
River  plants  and  until  early  1957  they 
maintained  separate  producer  lists  under 
the  Fall  River  order.  At  that  time  the 
New  Bedford  market  was  seriously  dis¬ 
rupted  and  for  a  short  time,  in  an  effort 
to  preserve  their  market,  New  Bedford 
handlers  placed  themselves  under  regula¬ 
tion  by  the  Fall  River  order.  Subse¬ 
quently  additional  Fall  River  handlers 
entered  the  New  Bedford  market.  Now 
the  maintenance  of  separate  producer 
lists  is  not  observed  and  the  two  markets 
are  indistinguishable. 

The  area  of  Bristol  County,  Massa¬ 
chusetts,  to  the  north  of  Fall  River  is 
served  by  Rhode  Island,  Fall  River,  New 
Bedford,  Brockton  (Plymouth  County) 
and  local  dealers.  This  portion  of  the 
proposed  marketing  area  represents  the 
greatest  area  of  overlapping  sales  by  all 
handlers  who  would  be  regulated  under 
the  proposed  order. 

Many  of  the  handlers  who  serve  this 
area  and/or  the  Fall  River-New  Bedford 
area  also  have  substantial  sales  in  Plym¬ 
outh  and  Barnstable  Counties.  Already 
mentioned  are  the  two  handlers  who 
serve  virtually  throughout  the  proposed 
area.  In  addition  one  handler  located  in 


Seekonk  (Bristol  County)  operates  three 
retail  stores  in  Brockton  (Plymouth 
County),  one  in  Wareham  (Plymouth 
County)  and  one  in  Hyannis  (Barnstable 
County).  Another  handler  with  a  plant 
at  Woonsocket,  Rhode  Island,  operates  a 
number  of  dairy  stores  in  Fall  River,  New 
Bedford,  Seekonk,  Attleboro,  Somerset, 
and  Brockton  and  still  another  Fall  River 
handler  has  wide  distribution,  either  di¬ 
rectly  on  routes  or  through  plant  stores 
or  as  a  supplier  of  other  handlersrover 
much  of  the  proposed  marketing  area. 
At  least  two  New  Bedford  handlers 
have  extensive  distribution  into  the 
southern  portion  of  Plymouth  County 
and  in  Barnstable  County. 

Much  of  the  Plymouth-Barnstable 
County  area  and  particularly  Barnstable 
County  is  a  resort  area  and  is  served  not 
only  by  Rhode  Island  and  Fall  River- 
New  Bedford  handlers  but  also  by  local 
handlers  and  by  Boston  handlers  regu¬ 
lated  under  Order  No.  4.  It  is  not  pos¬ 
sible  on  the  basis  of  the  record  to  ascer¬ 
tain  whether,  in  fact,  Rhode  Island  and 
Bristol  County  handlers  or  Boston  han¬ 
dlers  are  the  primary  distributors  in  this 
area.  However,  unless  this  area  is  in¬ 
cluded  as  a  part  of  the  marketing  area 
both  handlers  who  would  be  regulated  by 
virtue  of  their  business  in  other  parts  of 
the  area  and  regulated  Boston  handlers 
would  be  seriously  disadvantaged  by 
competition  from  unregulated  milk  in 
this  area.  Moreover,  regular  producers, 
who  represent  the  most  economical 
source  of  supply  for  the  area,  would  lose 
their  market  in  favor  of  unregulated 
supplies.  The  inclusion  of  the  area  in 
the  marketing  area  was  supported  by  the 
Boston  handlers  now  distributing  there. 

Otis  Air  Force  Base  located  in  Barn¬ 
stable  County,  represents  a  substantial 
outlet  for  fluid  milk  which  is  served  on  a 
bid  contract  basis.  While  handlers  who 
would  be  regulated  under  the  proposed 
order  have  generally  held  the  contract 
for  this  installation  the  disposition  of 
milk  delivered  under  this  contract  has 
been  a  serious  disruptive  factor  to  or¬ 
derly  marketing  in  the  surrounding  area 
substantially  in  the  same  manner  as  the 
Naval  base  and  other  installations  in  the 
Rhode  Island  area. 

The  towns  of  Hingham  and  Hull  in 
Plymouth  County  are  specifically^  ex¬ 
cluded  from  the  proposed  area.  These 
two  towns  are  adjacent  to  the  Boston 
marketing  area  and  are  virtually  ex¬ 
clusively  served  by  Boston  handlers  and 
by  local  handlers  who  would  be  regulated 
by  virtue  of  their  business  elsewhere. 
Their  location  is  such  that  it  is  extremely 
unlikely  that  unregulated  milk  would 
become  a  serious  competitive  factor. 
However,  if  regulation  later  appears 
desirable  these  towns  probably  should 
more  logically  be  considered  for  addition 
to  the  Boston  marketing  area. 

The  marketing  area  as  herein  pro¬ 
posed  is  one  in  which  the  health  require¬ 
ments  as  they  apply  to  the  production, 
processing  and  handling  of  milk  for 
fluid  consumption  are  generally  similar 
and  milk  freely  moves  in  distribution 
channels  from  all  parts  of  the  area. 
While  there  are  technical  differences  in 
the  application  of  health  regulation,  par¬ 
ticularly  as  they  apply  to  the  State  of 
Rhode  Island,  such  regulation  applies 


only  to  local  dairy  farmers  who  qUaiif 
as  Rhode  Island  registered  producer? 
Rhode  Island  dealers  with  insufficient 
milk  from  such  producers  freely  wZ 
milk  from  surrounding  areas  to  mS 
their  total  requirements  and  such  milk 
is  commingled  with  receipts  from  reg^T 
tered  producers  and  disposed  of  both 
within  and  outside  the  State. 

It  is  intended  that  the  sales  of  fluid 
milk  from  piers,  docks  and  wharves  and 
to  crafts  moored  thereat  be  included*! 
sales  in  the  marketing  area,  it  is  also 
intended  that  the  area  include  all  of  the 
territory  occupied  by  Government  reser¬ 
vations,  institutions  or  other  such  estab¬ 
lishments  whether  municipal.  State  or 
Federal,  if  they  lie  within  the  limits  of 
the  area  as  defined.  The  quality 
quirements  for  milk  for  such  outlets  are 
similar  to  those  for  milk  sold  in  other 
parts  of  the  marketing  area.  These  in¬ 
stallations,  by  location,  represent  logical 
areas  of  distribution  for  handlers  who 
would  become  regulated  under  the  pro¬ 
posed  order  or  for  regulated  handlers 
under  adjacent  Federal  orders.  Unless 
they  are  included,  regulated  handlers 
will  be  placed  at  a  serious  disadvantage 
in  competing  with  unregulated  handlers 
for  such  sales.  The  inclusion  of  these- 
areas  will  assure  as  between  handlers 
uniform  minimum  cost  of  milk  received 
from  producers. 

The  marketing  area  as  herein  defined 
comprises  a  contiguous,  and  for  the  most 
part  a  heavily  populated  territory  served 
by  the  same  handlers.  Such  area  is  in 
reality  a  single  milk  market  which  con¬ 
stitutes  a  practical  unit  for  the  proposed 
regulation. 

A  representative  from  an  association 
of  producers  operating  in  Dukes  County 
appeared  at  the  hearing  and  suggested 
that  this  county  be  included  in  the  mar¬ 
keting  area,  primarily  because  of  his 
concern  over  the  effect  of  regulation  on 
the  disposition  of  surplus  milk  in  the 
county.  The  hearing  notice  was  not  suf¬ 
ficiently  broad  to  permit  consideration 
of  the  inclusion  of  this  county.  How¬ 
ever,  the  association  has  no  direct  fluid 
disposition  outside  the  county  and  in  the 
past  it  has  been  able  to  realize  no  more 
than  the  surplus  price  for  milk  in  excess 
of  its  fluid  requirements.  The  applica¬ 
tion  of  the  order  provisions  would  not 
appear  to  alter  this  situation.  If  after 
experience  with  the  operation  of  the 
order  it  becomes  desirable  to  consider  the 
addition  of  Dukes  County  to  the  market¬ 
ing  area  this  could  be  done  through  an 
amendment  hearing. 

One  handler  whose  plant  is  located  in 
Franklin,  Massachusetts,  (Norfolk  Coun¬ 
ty)  ,  and  who  has  substantial  distribution 
in  Norfolk  County,  outside  the  limits  of 
the  Boston  marketing  area,  but  who 
would  become  a  fully  regulated  handler 
under  this  order,  argued  that  he  would 
be  forced  to  compete  with  unregulated 
handlers  in  his  Norfolk  County  disposi¬ 
tion.  Handlers  presently  regulated  un¬ 
der  the  Boston  order  have  a  substantial 
business  in  Norfolk  County  and  most  of 
the  remaining  competition  presently 
comes  from  small  local  dealers  who  un¬ 
der  the  existing  local  market  structure 
would  likely  have  no  cost  advantage  in 
the  procurement  of  their  milk.  The  in- 
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ton  of  any  part  of  Norfolk  County  Is  considered  essential  to  the  orderly 
JffTsnot  noticed  in  the  call  of  the  hearing,  functioning  of  this  market.  Since  a 
TMater  developments  indicate  the  need  marketwide  pool  results  in  payments  to 
f  Federal  regulation  in  this  area  con-  producers  which  reflect  the  average 
deration  of  this  can  be  given  in  an  utilization  for  the  market,  individual 
mendment  hearing  on  this  order  or  on  handlers  whose  proportion  of  Class  I 
theBoston  order.  utilization  is  less  than  the  average  for 

certain  parties  excepted  to  the  conclu-  the  market  receive  payments  from  the 
ion  of  the  Deputy  Administrator  that  an  producer-settlement  fund  while  han- 
order  should  be  promulgated  for  the  dlers  who  have  higher  than  average 
Southeastern  New  England  market,  utilization  in  Class  I  make  payments  into 
Such  excepters  contended  that  the  area  the  fund.  The  rate  of  payment  to  pro¬ 
to  question  should  more  logically  be  ducers  will  be  uniform  among  all  han- 
added  to  the  Boston  marketing  area  or  dlers. 

alternatively  that  the  terms  and  pro-  Under  certain  circumstances,  opera- 
visions  of  a  separate  order  should  be  sub-  tors  of  plants  engaged  primarily  in 
stantially  those  contained  in  Order  No.  4  manufacture  or  in  supplying  other  fluid 
regulating  the  handlers  of  milk  in  the  markets  on  a  spot  basis  have  an  incen- 
Boston  market.  Excepters,  however,  tive  to  come  under  regulation  for  the 
recognized  that  the  addition  of  this  area  purpose  of  receiving  equalization  pay- 
to  the  Boston  marketing  area  was  not  ments  from  the  producer-settlement 
noticed  in  the  call  of  the  hearing.  fund  in  order  that  prices  paid  to  their 

For  reasons  previously  stated  it  is  con-  farmers  will  be  comparable  with  the 
eluded  that  a  separate  order  for  the  prices  received  by  regular  producers. 
Southeastern  New  England  market  is  ap-  Such  plant  operators  normally  would 
propriate  and  the  terms  and  provisions  elect  to  join  the  pool  when  they  would 
thereof,  as  later  set  forth,  are  framed  draw  equalization  payments  from  the 
in  light  of  the  local  conditions  as  set  fund  and  would  withdraw  from  the  pool 
forth  in  the  hearing  record.  Such  terms  when  their  plant  utilization  was  above 
and  provisions  also  give  recognition  to  the  market  average  and  they  were  re- 
and  are  compatible  with  the  terms  and  quired  to  make  payment  to  the  fund, 
provisions  of  adjacent  Federal  orders  The  distribution  of  equalization  pay- 
and  will  promote  orderly  marketing  in  ments  to  such  a  plant  would  reduce  the 
the  area  and  assure  an  adequate  supply  blended  price  with  subsequent  adverse 
of  milk  for  the  local  market.  effect  upon  the  regular  milk  supply  of 

Milk  to  be  priced.  The  plants  from  the  market.  The  maintenance  of  an 
which  milk  is  distributed  into  the  South-  adequate  supply  of  pure  and  wholesome 
eastern  New  England  marketing  area  milk  for  the  market  necessitates  forma- 
dispose  of  the  major  portion  of  their 
milk  receipts  in  the  form  of  fluid  milk 
products  for  fluid  consumption.  Milk  in¬ 
tended  for  fluid  consumption  in  the  area 
is  required  to  be  produced  in  compliance 
with  inspection  requirements  of  the  duly 
constituted  health  authorities  having 
jurisdiction  in  the  area.  The  minimum 
class  prices  of  the  order  should  apply  to 
that  milk  which  is  received  regularly 
from  dairy  farmers  at  plants  at  which  ket. 
milk  is  pasteurized  and  packaged  for 
fluid  distribution  on  retail  or  wholesale 
routes  (including  routes  of  vendors)  or 
through  plant  stores  in  the  marketing 
area,  or  which  is  received  at  plants  which 
are  regular  and  substantial  suppliers  of 
milk  to  such  pasteurizing,  packaging  or 
distributing  plants. 

Under  the  terms  of  the  order  as  herein 
proposed,  milk  may  be  disposed  of  for 
„  fluid  consumption  in  the  marketing  area 
from  plants  not  meeting  the  criteria  of 
regular  and  normal  supply  sources  for 
the  market.  It  is  necessary  therefore  to 
establish  definitive  standards  of  per- 
*  formance  for  use  in  determining  which 
plants  and  what  milk  constitute  the 
regular  and  normal  sources  of  supply  and 
thereby  become  fully  subject  to  regula¬ 
tion.  Such  standards  appear  in  the 
order  and  apply  uniformly  to  all  plants 
wherever  located, 


tion  of  specific  rules  on  pooling  qualifica-  such  receipts  as  Class  I  milk  may  qualify 
tion  and  the  distribution  of  returns  as  a  pool  distributing  plant.  . 

\under  the  order  to  prevent  circumvention  a  plant  with  less  than  50  percent  of 
of  the  purpose  of  the  order.  its  producer  receipts  in  Class  I  sales 

The  extra  value  or  differential  by  should  not  be  considered  as  primarily  irr 
which  the  Class  I  price  exceeds  the  price  the  business  of  fluid  distribution.  A 
of  milk  for  manufacturing  uses  is  in-  plant  with  less  than  10  percent  of  its 
tended  to  provide  the  necessary  incentive  business  in  the  marketing  area  cannot 
to  producers  to  attain  an  adequate  supply  be  considered  as  essentially  associated 
of  pure  and  wholesome  milk  for  the  mar-'  with  the  Southeastern  New  England 
Milk  in  excess  of  Class  I  needs  fluid  market  sinc$  it  does  only  a  minor 
cannot  be  expected  to  return  more  than  part  of  its  business  in  this  market.  Full 
a  manufacturing  milk  value  since  this  is  regulation  would  not  be  necessary  in  such 
the  only  outlet  remaining  after  fluid  situation  and  might  place  the  plant  at 
needs  are  satisfied.  a  competitive  disadvantage  in  supplying 

Performance  standards  should  be  the  market  with  which  it  is  normally 
drawn  under  a  marketwide  pool  so  that  associated. 

the  Class  I  sales  of  the  Southeastern  New  whjle  the  Southeastern  New  England 
England  market  will  be  shared  among  market  is  in  a  large  measure  supplied  by 
those  producers  who  are  an  essential  and  local  dairy  farmers  whose  milk  is  regu- 
regular  part  of  the  supply  for  the  area,  larly  received  at  distributing  plants  serv- 
To  confine  regulation,  the  performance  mg  the  area  such  receipts  are  not  suffl- 
standards  should  be  sufficiently  flexible  Cient  to  meet  market  demands.  A  sub- 
to  permit  intermittent  shipments  of  milk  stantial  quantity  of  milk  is  regularly 
by  plants  whose  primair  business  may  received  by  certain  distributing  han- 
be  in  other  markets  without  requiring  dlers  from  upcountry  supply  plants.  Be- 
full  regulation  of  such  plants.  Under  the  cause  of  the  recreational  opportunities 
provisions  of  this  order  supplies  which  existing  in  the  area  the  greatest  demand 
are  a  regular  and  essential  part  of  the  for  fluid  milk  occurs  during  the  period 
Southeastern  New  England  market  as  July  through  September.  These  months, 
well  as  intermittent  supplies  will  be  ac-  together  with  the  months  of  October 
commodated.  and  November — normally  the  months  oi 

_  Any  plant  regardless  The  several  plant  definitions  included  shortest  production  in  the  area — should 

of  location  may  be  brought  under  regu-  in  the  order  provide  the  basis  for  de-  constitute  the  qualifying  months  for 
lation  by  the  order  or  it  may  remain  out-  termining  those  plants  which  will  be  ac-  continuous  pooling.  A  plant  shipping  at 
side  the  scope  of  regulation  dependent  on  corded  pooling  status  and  the  dairy  least  30  percent  of  its  total  receipts  ol 
the  mode  of  operation  elected  by  the  farmers  regularly  delivering  thereto  will  milk  delivered  directly  from  dairy  farm- 
operator  of  each  plant.  The  determina-  be  entitled  to  receive  the  minimum  ers  during  any  of  these  months  to  a  dis- 
tion  and  decision  as  to  how  a  plant  shall  blended  price  as  determined  in  the  dis-  tribution  plant  which  disposes  of  at  leasl 
be  operated  remains  vested  in  the  plant  tribution  of  proceeds  resulting  from  the  10  percent  of  its  total  receipts  of  fluic 
operator.  pool.  milk  products  as  Class  I  milk  in  the  mar- 

As  indicated  elsewhere  in  this  decision,  A  “receiving  plant”  is  defined  as  a  keting  area  and  not  less  than  50  percen1 
marketwide  pooling  of  producer  returns  plant  at  which  milk  is  received  directly  of  such  receipts  as  Class  I  milk  both  in 


8230 


PROPOSED  RULE  MAKING 


side  and  outside  the  marketing  area 
should  be  a  pool  supply  plant  during  such 
month. 

It  cannot  be  ascertained  on  the  basis 
of  the  hearing  record  what  supply  plants 
and  how  many  such  plants  might  even¬ 
tually  associate  with  the  Southeastern 
New  England  pool.  It  is  concluded,  how¬ 
ever,  that  a  30  percent  shipping  require¬ 
ment  constitutes  a  reasonable  require¬ 
ment  and  is  consistent  with  such  require¬ 
ments  under  the  other  New  England 
orders. 

Proponents  proposed  a  50  percent 
minimum  shipping  requirement  for  sup¬ 
ply  plants,  contending  that  a  lesser  ship¬ 
ping  requirement  might  attract  more 
milk  to  the  market  than  is  needed  and 
unduly  dilute  returns  to  local  producers. 
While  it  is  not  intended  that  shipping 
requirements  be  so  low  as  to  attract  milk 
primarily  associated  with  manufactur¬ 
ing  outlets,  too  high  a  shipping  require¬ 
ment  will  tend  to  deter  an  adequate  mar¬ 
ket  supply.  It  is  intended  that  the  mar¬ 
ket  shall  carry  a  sufficient  reserve  supply 
throughout  the  year  rather  than  depend 
on  the  adjacent  Federal  order  markets 
for  such  reserve.  Because  of  the  sub¬ 
stantial  percentage  of  market  needs 
which  now  comes  from  local  producers  it 
is  likely  that  a  50  percent  shipping  re¬ 
quirement  would  result  in  uneconomic 
movements  of  milk,  solely  for  the  pur¬ 
pose  of  meeting  such  requirements. 
Milk  not  needed  for  fluid  uses  is  disposed 
pf  in  manufacturing  outlets.  Since  most 
df  the  manufacturing  facilities  in  the 
New  England  States  are  in  the  upcoun- 
try  area,  milk  in  excess  of  fluid  require¬ 
ments  would  normally  not  move  to  the 
marketing  area. 

During  the  months  of  December 
through  June  supplies  of  milk  received 
at  plants  located  in  or  near  the  market¬ 
ing  area  may  be  sufficient  to  supply  the 
greater  part  of  the  requirements  for 
Class  I  milk,  in  which  case  it  would  be 
more  economical  to  leave  the  more  dis¬ 
tant  milk  in  the  country  for  manufactur¬ 
ing  and  absorb  the  nearby  supplies  first 
in  Class  I  use.  Performance  standards 
should  not  force  milk  to  be  transported 
to  distributing  plants  in  the  months  of 
high  seasonal  production  merely  for  the 
purpose  of  maintaining  eligibility  for 
pooling.  It  is  provided  therefore  that 
any  supply  plant  which  meets  the  pooling 
requirements  during  each  of  the  months 
of  July  through  November  shall  be  a  pool 
plant  in  each  of  the  succeeding  months 
of  December  through  June  unless  the 
handlers’  written  request  for  nonpool 
status  for  the  entire  seven-month  period 
is  received  by  the  market  administrator 
prior  to  the  first  day  of  such  period. 

Because  of  the  limited  manufacturing 
facilities  available  in  the  marketing  area 
it  is  likely  that  much  of  the  burden  of 
handling  local  milk  in  excess  of  fluid 
needs  will  fall  upon  the  several  coopera¬ 
tives  with  membership  among  the  local 
producers.  The  intent  of  regulation  will 
not  be  accomplished  unless  such  milk  is 
permitted  continuing  pool  status.  To 
implement  this  requirement,  pool  plant 
status  is  accorded  any  plant  located  in 
the  marketing  area  and  operated  by  a 
cooperative  association. 

Any  plant  which  was  not  a  pool  plant 
In  each  of  the  months  of  July  through 


November  should  not  be  permitted  pool 
status  in  the  succeeding  months  of  De¬ 
cember  through  June  regardless  of  its 
function  during  such  latter  period  unless 
such  failure  to  attain  pool  plant  status 
in  the  months  of  July  through  November 
was  due  to  the  fact  that  the  plant  was 
operated  as  the  plant  of  a  producer- 
handler  or  was  a  pool  plant  under  an¬ 
other  order. 

The  months  of  July  through  Novem¬ 
ber,  as  previously  stated,  are  the  months 
when  milk  is  most  needed  in  the  market, 
and  in  large  measure  in  surrounding 
Federal  order  markets.  Unless  some  re¬ 
strictions  are  provided  it  is  likely  that 
plants  which  have  no  association  with 
specific  markets,  but  market  milk  on  an 
opportunity  basis,  may  seek  to  join  the 
Southeastern  pool,  either' as  distributing 
or  supply  plants,  during  those  months 
when  alternative  outlets  are  at  a  mini¬ 
mum,  for  the  purpose  of  sharing  in  the 
Class  I  utilization  of  this  market.  The 
plant  of  a  producer-handler,  however, 
would  have  established  its  association 
with  the  market,  and  if  the  operator 
thereof  should  elect  to  change  its  status 
and  share  its  Class  I  utilization,  the  pool 
undoubtedly  would  not  be  disadvantaged 
from  such  a  change  of  status. 

It  would  be  improper  to  deny  pool 
status  to  any  plant  which  met  all  of  the 
requirements  for  pool  status  under  this 
order  during  the  qualifying  months  of 
July  through  November  but  was  not  a 
pool  plant  during  such  period  solely  be¬ 
cause  it  was  a  pool  plant  under  another 
order. 

Since  the  months  of  July  through  No¬ 
vember  are  established  as  the  qualifying 
months  for  pooling  status  during  the 
months  of  December  through  June  and 
it  is  not  feasible  to  invoke  the  order  pro¬ 
visions  on  a  retroactive  basis,  it  is  neces¬ 
sary  that  some  provision  be  made  to  ac¬ 
commodate  the  situation  during  the 
months  through  June  1959.  It  is  ex¬ 
pected  that  the  provisions  of  the  order, 
other  than  pricing  and  payment,  will  bo 
made  effective  in  advance  of  the  pricing 
and  payment  provisions  to  permit  han¬ 
dlers  to  become  acquainted  with  the  op¬ 
eration  of  the  order  and  the  types  of 
records  and  reports  to  be  required.  It  is 
concluded  that  should  the  reporting  pro¬ 
visions  be  made  effective  prior  to  Decem¬ 
ber  1,  1958,  the  period  from  the  effective 
date  thereof  through  November  30,  1958, 
should  be  the  period  for  establishing 
pooling  status  and  any  plant  meeting  the 
pooling  requirements  during  such  period 
shall  be  considered  to  have  met  the  con¬ 
ditions  otherwise  applying  to  the  July- 
November  period.  Should  the  reporting 
provisions  be  made  effective  subsequent 
to  November  30,  the  first  month  or  por¬ 
tion  thereof  in  which  such  provisions 
are  effective  should  constitute  the  quali¬ 
fying  period.  Since,  as  previously  stated, 
the  months  of  July  through  November 
are  the  months  of  greatest  demand  and/ 
or  shortest  production  it  is  likely  that 
there  will  be  somewhat  less  need  for 
shipments  from  country  plants  during 
the  remaining  winter  months  than  dur¬ 
ing  the  July-November  period.  How¬ 
ever,  the  situation  in  December  and  Jan¬ 
uary  is  not  substantially  different  from 
the  situation  in  October  and  November. 
It  is  concluded  therefox*e  that  should  the 


reporting  provisions  be  made  effective 
subsequent  to  November  30,  a  shipment 
of  25  percent  in  lieu  of  30  percent  speci 
fled  for  the  months  of  July  through  No* 
vember  should  be  provided  and  any  pw 
meeting  the  pooling  requirements  dur 
ing  the  first  month  or  portion  thereof  in 
which  the  reporting  provisions  are  effec¬ 
tive  shall  be  considered  to  have  met  the 
conditions  otherwise  applying  to  the 
July-November  period. 

The  need  for  a  modification  of  the 
pooling  requirement  in  light  of  the  pro¬ 
spective  effective  date  of  the  order  was 
generally  recognized  by  interested  par- 
ties  in  their  exceptions  and  the  modify 
cations  herein  provided  are  generally 
consistent  with  the  suggestions  of 
excepters. 

A  number  of  exceptions  were  filed  to 
the  proposed  30  percent  shipping  re¬ 
quirement  for  pooling  status.  Some  par¬ 
ties  contended  that  a  30  percent  require¬ 
ment  was  to  low,  while  others  contended 
that  it  was  excessive,  and  others  pro¬ 
posed  modifications  in  its  application. 
As  previously  indicated,  it  cannot  be 
ascertained  at  this  time  what  supply 
plants  and  how  many  such  plants  may 
associate  with  the  Southeastern  New 
England  market.  However,  on  the  basis 
of  the  hearing  record  it  is  concluded  that 
the  30  percent  requirement  provided 
constitutes  a  reasonable  requirement  at 
this  time. 

A  “dairy  farmer”  is  defined  as  any  per¬ 
son  who  delivers  bulk  milk  of  his  own 
production  to  a  plant.  Milk,  however, 
may  be  received  at  a  pool  plant  from 
dairy  farmers  who  are  not  part  of  the 
regular  supply  of  such  plant.  In  order 
to  distinguish  such  milk  a  “dairy  farmer 
for  other  markets”  definition  is  provided. 
Such  milk  may  enter  the  market  in  any 
one  of  several  ways.  Milk  of  individual 
dairy  farmers  may  be  purchased  directly 
by  a  broker,  trucker,  or  similar  individ- 
ual  who  in  turn  disposes  of  it  on  a  spot 
basis  in  the  most  attractive  available 
outlet  in  this  market  or  in  other  markets. 
Again,  the  milk  may  be  purchased  by  a 
dealer,  who  operates  both  regulated  and 
unregulated  plants  and  received  during 
the  month  at  the  pool  plant  only  when  a 
favorable  outside  market  is  not  available. 
The  same  plant  operator  might  dispose 
of  milk  through  his  nonpool  plant  dur¬ 
ing  all  or  part  of  the  months  of  July 
through  November  in  favorable  outside 
markets  and  seek  to  dispose  of  such  milk 
through  his  pool  plant  during  the  flush 
production  months  when  available  out¬ 
side  markets  are  limited. 

Any  of  the  above  mentioned  circum¬ 
stances  would  tend  to  place  on  the, 
Southeastern  pool  the  burden  of  carry¬ 
ing  the  surplus  of  outside  Class  I  markets 
for  which  it  would  not  share  in  the  Class 
I  sales.  It  would  be  improper  to  accord 
producer  status  to  dairy  farmers  whose 
milk  is  handled  under  such  arrange¬ 
ments.  Recognition,  however,  must  be 
given  to  the  interlocking  aspects  of  the 
several  Federal  order  markets  in  the 
area.  A  dairy  farmer  should  not  be 
denied  producer  status  during  the  flush 
production  months  if  the  plant  to  which 
he  delivered  his  milk  is  then  associated 
with  this  market  and  such'  plant  had  met 
all  of  the  pooling  requirements  during 
each  of  the  months  of  July  through  De- 
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cember  but  had  nonpool  status  because 
it  was  a  pool  plant  under  another  Fed¬ 
eral  order.  Likewise  a  producer-handler 
who  regularly  had  been  associated  with 
the  market  during  the  months  of  July 
through  November,  but  who  elected  to 
change  his  status  and  become  a  regular 
handler  buying  from  producers  should 
not  be  denied  status  as  a  producer  on 
his  own  farm  production.  Such  a  change 
in  status  would  under  normal  circum¬ 
stances  be  an  asset  to  the  pool  since 
producer-handlers  are  usually  high  Class 
I- utilization  handlers. 

The  term  “producer”  defines  those 
dairy  farmers  who  constitute  the  regular 
supply  for  the  market  and  to  whom  the 
minimum  prices  specified  under  the  or¬ 
der  must  be  paid.  Under  usual  circum¬ 
stances  the  respective  health  authorities 
having  jurisdiction  in  the  marketing 
area  make  regular  inspections  of  indi¬ 
vidual  farms  and  require  the  holding  of 
valid  farm  permits  or  certificates  of  reg¬ 
istration  on  milk  permitted  to  be  re¬ 
ceived  at  plants  serving  the  market. 
However,  under  certain  circumstances 
milk  from  dairy  farmers  not  holding  such 
permits  or  certificates  is  permitted  to 
be  received,  commingled  with  other  milk 
in  the  plant  and  distributed  in  the  form 
of  fluid  milk  products  in  the  marketing 
area.  It  must  be  presumed,  therefore, 
that  if  the  milk  is  permitted  to  be  re¬ 
ceived  at  a  pool  plant  it  meets  the  quality 
standards  of  the  health  authorities.  Un¬ 
less  milk  so  received  falls  in  the  category 
of  milk  received  from  “dairy  farmers  for 
other  markets”,  producer -handlers  or 
producers  under  another  Federal  order 
issued  pursuant  to  the  Act  it  is  intended 
that  it  be  accorded  status  as  producer 
milk.  For  reasons  stated  in  the  decision 
relating  to  “dairy  farmers  for  other 
markets”  it  would  be  inappropriate  to 
permit  milk  from  such  source  to  share 
in  the  equalization  pool  of  this  market. 
Similarly,  a  producer-handler  does  not 
share  his  Class  I  sales  with  the  pool  and 
accordingly  should  not  be  permitted  to 
dispose  of  his  excess  milk  through  the 
pool. 

The  nearby  Federal  order  markets 
have  diversion  provisions  which  permit  a 
dairy  farmer  to  retain  producer  status 
under  those  orders  under  specified  con¬ 
ditions  even  though  the  milk  was  received 
at  a  nonpool  plant.  If  the  first  receiver 
of  the  milk  reports  it  as  producer  milk 
under  another  Federal  order,  such  milk 
received  as  diverted  milk  from  such 
other  Federal  order  market  will  be  ex¬ 
cluded  from  the  pricing  and  payment 
provisions  of  this  order. 

Since  the  day-to-day  and  month-to- 
month  market  requirements  may  vary, 
some  accommodation  must  be  provided 
to  permit  the  efficient  handling  of  any 
necessary  surplus.  It  is  expedient  there¬ 
fore  to  permit  certain  diversions  if  the 
handler  who  normally  receives  such  milk 
chooses  to  divert  it  and  accepts  the  re¬ 
sponsibility  of  accounting  for  it.  It  is 
not  necessary  to  limit  in  any  way  the 
extent  of  diversion  to  the  plant  of  a 
buyer-handler  or  to  other  pool  plants. 
Buyer-handlers  have  almost  exclusively 
Class  I  utilization  and  depend  on  other 
handlers  as  a  source  of  milk  supply. 
The  privilege  of  unlimited  diversions  to 
such  operators  will  facilitate  milk  move- 
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ments  In  the  most  efficient  manner.  Milk 
diverted  between  pool  plants  would  be 
pooled  under  any  circumstances.  The 
order  provisions  assure  full  accounting 
and  pricing  of  the  milk  regardless  of 
which  plant  is  designated  the  receiving 
plant.  If  the  handler  to  whom  the  milk 
is  normally  delivered  desires  to  retain 
control  thereof  and  chooses  to  report  the 
milk  as  diverted  there  is  no  reason  why 
the  situation  should  not  be  accommo¬ 
dated. 

The  order  provisions  should  not  be  so 
drawn  as  to  encourage  an  excess  volume 
of  milk  to  associate  with  the  pool. 
During  the  months  of  July  through 
September  when  demand  is  greatest  and 
the  months  of  October  through  March 
when  supply  is  lowest  it  is  unnecessary 
to  accommodate  diversions  to  nonpool 
plants  except  insofar  as  may  be  neces¬ 
sary  to  assure  orderly  handling  of  the 
weekend  surplus  which  accrues  as  a  re¬ 
sult  of  the  fact  that  a  plant  operates  only 
six  days  a  week.  Diversion  privileges  on 
8  days  (4  days  in  the  case  of  every-other- 
day  delivery)  during  the  months  of  July 
through  September  and  12  days  (6  days 
in  the  case  of  every-other-day)  during 
the  months  of  October  through  March 
will  accommodate  the  situation. 

The  months  of  April  through  June  are 
the  months  of  highest  production  and  it 
is  desirable  that  handlers  be  permitted 
liberal  diversion  privileges  to  nonpool 
plants  to  expedite  the  orderly  disposi¬ 
tion  of  the  necessary  seasonal  surplus. 
Accordingly,  unlimited  diversion  to  non¬ 
pool  plants  is  permitted  during  this 
period. 

The  term  “producer-handler”  should 
be  defined  in  somewhat  more  limited 
terms  than  is  presently  the  case  under 
the  other  New  England  Federal  orders. 

A  producer-handler  is  intended  to  in¬ 
clude  only  a  person  who  is  both  a  dairy 
farmer  and  a  handler  who  processes 
milk  from  his  own  farm  production  and 
who  distributes  all  or  a  portion  of  such 
milk  as  Class  I  milk  on  routes  in  the 
marketing  area  and,  except  under  spec¬ 
ified  circumstances,  receives  no  milk 
from  any  source  other  than  his  own  farm 
production. 

Typically,  a  producer-handler  con¬ 
ducts  a  small  family-type  operation, 
processing,  bottling,  and  distributing 
only  own  farm  production.  Full  regula¬ 
tion  of  such  individuals  would  provide 
considerable  administrative  difficulties. 

The  New  England  area,  and  more 
specifically  the  Rhode  Island,  Southeast¬ 
ern  Massachusetts  area  herein  under 
consideration,  is  unusual  in  that  there 
is  a  large  number  of  individuals  who 
'  operate  in  varying  capacities  closely  re¬ 
lated  to  the  ordinary  conception  of  a 
producer-handler.  There  are  some  in¬ 
dividuals  who  contract  to  have  their 
own  farm  milk  processed  and  bottled  in 
the  plant  of  another  operator  and  re¬ 
turned  for  distribtuion.  Others  operate 
processing  plants,  at  which  their  own 
farm  production  as  well  as  receipts  from 
other  dairy  farmers  and/or  plants  are 
processed  and  distributed.  If  full  ex¬ 
emption  from  regulation  were  provided 
for  all  of  the  various  categories  of  indi¬ 
viduals  who  distribute  own  farm  produc¬ 
tion,  the  effectiveness  of  regulation  in 


the  Southeastern  area  would  be 
impaired. 

Producer-handler  type  operations  in 
this  market  differ  from  other  New  Eng¬ 
land  order  markets  in  numbers  of  indi¬ 
viduals  so  engaged  and  in  proportionate 
volume  of  the  total  sales.  Development 
of  direct  distribution  operations  is  rela¬ 
tively  easy  for  many  dairy  farmers  lo¬ 
cated  in  close  proximity  to  the  popula¬ 
tion  centers  in  this  market. 

The  record  shows  that  about  25  per¬ 
cent  of  the  licensed  Rhode  Island  dealers 
distribute  fluid  milk  through  producer- 
handler  type  operations  and  over  one- 
third  of  the  dealers  in  the  three  Mas¬ 
sachusetts  counties  of  the  marketing 
area  have  similar  operations.  The  local 
New  Bedford  market  has  as  much  as  15 
percent  of  its  total  milk  supply  distrib¬ 
uted  by  producer-handler  type  operators 
with  an  additional  4  percent  attributable 
to  own  farm  production  of  dealers.  The 
volumes  of  milk  distributed  by  such  in¬ 
dividuals  in  the  marketing  area  are  suffi¬ 
cient  in  their  total  effect  to  hamper  ef¬ 
fective  regulation  of  milk  marketing  in 
the  market  unless  adequate  provision  is 
made  in  the  order  to  regulate  such  milk. 
Many  local  dairymen,  not  presently  en¬ 
gaged  in  distributing  their  own  milk, 
are  giving  consideration  to  this  type  of 
operation  as  a  means  of  enhancing  their, 
overall  returns  and  evading  equalization 
pooling. 

Normally,  exemption  from  regulated 
status  is  made  in  a  Federal  order  for 
producer -handlers  on  the  grounds  that 
such  businesses  are  small,  family-type 
operations  which  have  little  effect  upon 
the  pool  as  long  as  they  do  not  rely  on  the 
pool  to  carry  their  supplemental  supplies 
and  necessary  surplus.  This  principle 
is  preserved  in  the  definition  as  herein 
proposed.  Except  in  the  case  of  small 
operators  who  produce  not  more  than 
1075  pounds  (500  quarts)  per  day  on  a 
daily  average  during  the  month,  pro¬ 
ducer-handler  status  may  be  preserved 
only  so  long  as  the  individual  involved 
receives  no  milk  except  own  farm  pro¬ 
duction.  Under  existing  marketing  con¬ 
ditions  it  is  unlikely  that  a  small  operator 
could  provide  facilities  to  handle  the 
wide  range  of  packages  in  which  milk 
is  normally  distributed.  Permitting  the 
small  operator  to  maintain  his  status  as 
a  producer-handler  and  still  receive 
packaged  milk  from  pool  handlers  will 
accommodate  this  situation  and  at  the 
same  time  facilitate  the  administration 
of  the  order. 

In  order  to  maintain  producer-handler 
status  it  is  provided  that  the  mainte¬ 
nance,  care,  and  management  of  the 
dairy  animals  and  other  resources  nec¬ 
essary  to  produce  the  milk  and  the  proc¬ 
essing,  packaging  and  distribution  of  the 
milk  shall  be  the  personal  enterprise  of 
and  the  personal  risk  of  the  person  in¬ 
volved.  This  is  intended  to  distinguish 
the  family  type  operation,  normally  in¬ 
volved,  and  to  bring  under  full  regula¬ 
tion  operations  which  attempt  to  mas¬ 
querade  as  producer-handlers  in  their 
normal  conception  through  hidden 
leases,  rental  arrangements  and  other 
corporate  devices  designed  solely  to  cir¬ 
cumvent  regulation  by  the  order. 

Large  operations  which  receive  no 
milk  directly  from  dairy  farms  other 
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than  own  farm  production  but  which 
rely  on  other  plants  for  supplemental 
supplies  either  in  bulk  or  packaged  form, 
are  not  significantly  different  from  the 
operation  of  regular  handlers.  In  addi¬ 
tion,  such  individuals  do  not  assume  the 
risks  nor  cost  of  providing  a  full  supply. 
If  they  are  accorded  producer-handler 
status  the  pool  does  not  receive  the  bene¬ 
fit  of  their  Class  I  sales  but  acts  as  a 
supply  balance  and  carries  their  neces¬ 
sary  surplus.  Such  operators  who  do 
not  qualify  under  the  producer -handler 
definition  would,  provided  they  sold  a 
sufficient  proportion  of  their  milk  in  the 
marketing  area,  attain  regular. pool  han¬ 
dler  status  and  would  participate  in  the 
equilization  fund. 

Producer-handlers  are  required  to 
make  reports  as  the  market  administra¬ 
tor  deems  necessary  in  order  that  he  may 
determine  and  verify  the  continuing  sta¬ 
tus  of  such  individual  and  to  facilitate 
accounting  and  verification  of  transac¬ 
tions  involving  other  handlers. 

The  term  “producer  milk”  is  intended 
to  include  all  skim  milk  and  butterfat 
contained  in  milk  produced  by  producers 
and  received  at  pool  plants  directly  from 
such  producers.  As  previously  stated 
limited  diversions  are  permitted  and  such 
diverted  milk  is  considered  as  a  receipt 
at  the  plant  from  which  it  is  diverted. 

The  term  “other  source  milk”  should 
be  defined  as  all  skim  milk  and  butterfat 
utilized  by  a  handler  in  his  operations 
except  fluid  milk  products  received  from 
pool  plants,  inventory  of  fluid  milk  prod¬ 
ucts  and  current  receipts  of  producer 
milk.  The  term  should  include  all  skim 
milk  and  butterfat  in  products  other 
than  fluid  milk  products  from  any 
source,  including  those  produced  at  the 
handler’s  plant  during  an  earlier 
month,  which  are  reprocessed  •  or  con¬ 
verted  to  other  products  during  the 
month.  Other  source  milk  is  intended 
to  represent  all  skim  milk  and  butterfat 
from  sources  not  subject  to  the  classi¬ 
fication  and  pricing  provisions  of  the 
attached  order.  If  other  source  milk  is 
disposed  of  in  Class  I  products,  partial 
pricing  and  regulation  is  provided  under 
compensatory  payment  provisions.  De¬ 
fining  other  source  milk  in  this  manner 
will  insure  uniformity  of  treatment  to 
all  handlers  under  the  allocation  and 
pricing  provisions  of  the  order. 

Two  criteria  of  “exempt  milk”  are  set 
up  which  grant  exemption  from  classifi¬ 
cation  and  pricing  provisions  of  the  order 
to  certain  quantities  of  milk  which  moves 
into  the  market  during  the  month.  The 
first  concerns  movement  of  milk  from  an 
unregulated  plant  to  a  regulated  plant 
for  processing  and  packaging  and  return 
to  the  unregulated  plant  during  an  in¬ 
terval  in  which  the  facilities  of  the  un¬ 
regulated  plant  are  temporarily  not 
available  for  use  because  of  extraordi¬ 
narily  disastrous  circumstances  beyond 
the  dealer’s  control.  This  procedure 
will  in  no  way  affect  returns  to  regular 
producers  and  will  accommodate  the 
handling  of  milk  in  surrounding  markets 
during  disaster  conditions.  In  the  sec¬ 
ond  case,  exempt  milk  moves  from  a  reg¬ 
ulated  plant  to  an  unregulated  plant 
for  processing  and  packaging  and  is  re¬ 
turned  to  the  regulated  plant  after  be¬ 
ing  packaged.  This  procedure  will  per¬ 


mit  regulated  handlers  to  have  producer 
milk  bottled  at  unregulated  plants  while 
at  the  same  time  preserving  for  regular 
producer  milk  the  full  Class  I  use  value 
of  the  milk  moved  to  the  unregulated 
plant. 

Similar  provisions  are  contained  in  the 
other  New  England  Federal  orders.  They 
permit  flexibility  in  handler  operations 
and  accommodate  the  handling  of  milk 
during  emergency  periods  without  ad¬ 
verse  effect  on  the  pool. 

Exempt  milk  status  should  not  be 
given  to  milk  which  is  produced  by  a 
dairy  farmer-distributor  who  has  no 
processing  or  packaging  facilities  but 
relies  on  other  handlers  to  custom  bottle 
his  milk  which  he  then  peddles  on  routes 
in  the  marketing  area.  . 

A  dairy  farmer-distributor  should  not 
be  permitted  to  maintain  a  preferential 
Class  I  market  outside  the  scope  of  regu¬ 
lation.  The  production  resources  which 
he  maintains  are  the  same  as  those  of 
any  other  producer  and  he  has  no  ad¬ 
ditional  investment  in  processing  facili¬ 
ties  which  entitles  him  to  a  preferential 
return  over  other  producers.  Exempt 
status  should  not  be  permitted  for  milk 
subject  to  handling  in  the  foregoing  de¬ 
scribed  manner  but  it  should  be  priced 
and  pooled  with  other  producer  milk 
at  the  pool  plant  where  first  received. 

The  terms  “milk”,  “cream”,  “half  and 
half”,  “concentrated  milk”  and  “fluid 
milk  product”  are  defined  to  facilitate 
the  classification  scheme  hereinafter  set 
forth. 

(b)  Classification  of  milk.  A  classified 
use  plan  should  be  established  to  insure 
that  all  milk  and  milk'  products  are 
fully  accounted  for  by  the  handler  who 
is  responsible  for  accounting  and  re¬ 
porting  to  the  market  administrator  and 
for  making  payments  to  producers  on 
receipt  of  producer  milk.  Accounting  for 
milk  and  milk  products  on  a  skim  milk 
and  butterfat  accounting  basis  and  pric¬ 
ing  in  accordance  with  the  form  in 
which,  or  the  purpose  for  which  such 
skim  milk  and  butterfat  is  used  or  dis¬ 
posed  of  as  either  Class  I  milk  or  Class 
n  milk  is  the  most  appropriate  means 
of  securing  complete  accounting  on  all 
milk  involved  in  market  transactions. 

Milk  is  disposed  of  in  the  market  in 
a  wide  variety  of  forms,  representing  dif¬ 
ferent  proportions  of  butterfat  and  skim 
components  of  milk  which  may  be  greatly 
changed  from  the  proportions  of  such 
butterfat  and  skim  in  milk  as  it  is  first 
received.  Measured  in  terms  of  volume 
the  products  disposed  of  in  the  market 
may  represent  one  quantity  of  milk  and 
measured  in  terms  of  butterfat  content 
only  they  may  represent  a  different 
quantity. 

There  are  obvious  difficulties  in  recon¬ 
ciling  the  quantities  of  product  to  be 
priced,  particularly  when  consideration 
is  given  to  the  increasing  intermarket 
transfers  of  milk  involved  in  the  area, 
where  accounting  in  one  area  is  in  terms 
of  product  weight  and  in  another  area 
is  in  terms  of  milk  equivalent  of  butter¬ 
fat.  Uniformity  of  prices  between 
markets  depeflds  upon  a  complete  meas¬ 
ure  of  the  milk  quantities  involved  and 
this  must  be  accomplished  in  terms  of 
both  butterfat  and  the  skim  equivalent 
of  solids.  / 


Essentially,  market  administrators  n, 
a  skim  milk  and  butterfat  accountin' 
approach  in, their  verification  procedm 
regardless  of  whether  or  not  such  a  sw 
tern  is  spelled  out  in  the  order  tt, 
skim  milk  and  butterfat  accounting  Sv? 
tem  provided  for  in  the  order  recogniz* 
the  procedure  generally  used  in  FedeS 
order  markets  for  verification  of  the  re 
ceipts  and  utilization  of  milk  and  milk 
products  and  will  provide  for  uniformity 
in  application  of  the  accounting  system 
to  all  handlers  involved.  The  skim  miS 
and  butterfat  accounting  system  should 
be  adopted  in  the  Southeastern  New  Eng. 
land  market. 

Only  producer  milk  is  intended  to  be 
priced  under  Federal  orders;  however 
milk  may  be  received  at  pool  plants  not 
only  from  producers  but  also  from  other 
handlers  and  other  sources.  Milk  from 
all  sources  is  commingled  in  the  handler’s 
plant(s).  It  is  necessary  to  classify  all 
receipts  of  milk  and  milk  products  in  a 
plant  to  properly  establish  the  classifica¬ 
tion  of  producer  milk  and  to  apply  the 
provisions  of  a  classified  pricing  plan  to 
such  milk. 

The  fluid  milk  products  which  are  clas¬ 
sified  in  Class  I  are  required  by  the  ap¬ 
propriate  health  authorities  in  the 
marketing  area  to  be  made  from  milk  or 
milk  products  procured  from  approved 
sources.  The  extra  cost  incurred  by  pro¬ 
ducers  in  producing  quality  milk  and  in 
getting  it  delivered  to  the  market  in  the 
condition  and  in  the  quantities  needed 
by  the  market  necessitates  a  price  for 
milk  used  in  Class  I  products  somewhat 
above  the  price  of  milk  used  in  manufac¬ 
tured  products.  This  higher  price  must 
be  at  a  level  which  will  provide  sufficient 
incentive  to  producers  through  the 
blended  price  returns  to  encourage  the 
production  of  those  quantities  of  milk 
needed  for  the  Class  I  products  plus  the 
necessary  reserve  needed  for  fluctuations 
in  the  market  demand. 

Milk  which  is  excess  to  Class  I  use  at 
any  time  must  be  disposed  of  for  use  in 
manufactured  products.  These  products 
are  less  perishable  than  fluid  milk  prod¬ 
ucts  and  they  compete  with  similar  prod¬ 
ucts  made  from  unapproved  milk  on  the 
national  market.  Milk  so  used  mi$st  be 
classified  as  Class  II  milk  and  priced  ac¬ 
cording  to  its  value  in  such  outlets. 

Class  I  milk  under  the  proposed  clas¬ 
sification  scheme,  shall  be  all  skim  milk 
(including  that  used  to  produce  concen¬ 
trated  milk  and  reconstituted  skim  or 
fortified  skim  milk)  and  butterfat  dis¬ 
posed  of  in  fluid  or  frozen  form  as  milk, 
flavored  milk,  skim  milk,  flavored  or 
cultured  skim  milk,  buttermilk,  concen¬ 
trated  milk  and  50  percent  by  weight  of 
the  product  known  as  “half  and  half” 
which  has  a  butterfat  content  of  at  least 
10  percent  but  less  than  16  percent.  Skim 
milk  and  butterfat  not  specifically  ac¬ 
counted  for  in  Class  II  shall  be  classified 
in  Class  I. 

All  skim  milk  and  butterfat  used  to 
produce  products  other  than  fluid  milk 
products  as  set  forth  above  shall  be  Class 
IL  This  classification  would  include  all 
of  those  products  which  are  generally 
considered  as  manufactured  milk  prod¬ 
ucts  not  required  by  the  health  authori- 
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. .  t0  tje  made  from  milk  from  approved 

localsources. 

Fluid  cream  would  be  classified  in  Class 
tt  Although  it  is  generally  considered  in 
£ Physical  form  to  be  a  fluid  milk  prod¬ 
uct  The  area  herein  under  considera¬ 
tion  is  an  open  cream  market.  Sub¬ 
stantial  quantities  of  fluid  cream  from 
outside  sources  are  available  in  the 
southeastern  New  England  market  and 
rompete  with  cream  derived  from  local 
nroducer  milk.  The  inclusion  of  fluid 
cream  as  a  Class  I  product  would  price 
cream  derived  from  local  milk  supplies 
at  a  level  above  that  applicable  to  fluid 
cream  imported  from  other  sources. 

"Half  and  half”  is  a  mixture  of  milk 
and  cream  or  skim  milk  and  cream  with 
a  butterfat  content  adjusted  to  between 
10  percent  and  16  percent.  Classifica¬ 
tion  of  this  entire  product  as  Class  I 
might  seriously  deter  the  use  of  local 
producer  butterfat  in  such  product  since 
hotels  and  restaurants  could  combine 
bulk  skim  milk  priced  in  Class  I  with 
cream  priced  in  Class  II  and  sell  a  com¬ 
bined  product  at  a  price  reflecting  the 
lower  cost  resulting  from  such  mixtures. 
Accordingly,  it  is  concluded  that  50  per¬ 
cent  by  weight  of  the  quantity  of  skim 
milk  and  butterfat  in  “half  and  half” 
should  be  classified  in  Class  I  and  the 
remaining  50  percent  should  be  classified 


as  Class  II. 

Handlers  have  inventories  of  milk  and 
■  milk  products  at  the  end  of  and  begin¬ 
ning  of  each  month  which  must  enter 
into  the  accounting  of  receipts.  The  ac¬ 
counting  procedure  will  be  facilitated  by 
providing  that  end-of -month  inventories 
of  all  fluid  milk  products  on  hand  be  clas¬ 
sified  as  Class  II  milk,  regardless  of 
whether  such  fluid  milk  products  are  held 
in  bulk  or  packaged  form.  Inventories 
of  such  products  will  be  subtracted  from 
any  available  Class  n  disposition  in  the 
following  month  under  the  proposed  al¬ 
location  procedure.  The  higher  use 
values  of  any  Class  I  product  in  inven¬ 
tory  assigned  to  current  producer  re¬ 
ceipts  during  the  month  and  which  is 
allocated  to  Class  I  milk  in  the  follow¬ 
ing  month  should  be  reflected  in  returns 
to  producers.  Inventories  of  Class  I 
products  on  hand  at  a  pool  plant  at  the 
beginning  of  the  month  in  which  a  plant 
first  becomes  pooled  should  be  allocated 
to  Class  II  utilization  at  the  plant  during 
the  month.  Priority  of  assignment  of 
current  producer  milk  to  current  Class  I 
use  will  be  preserved  by  this  procedure. 

Small  and  unavoidable  losses  of  both 
skim  milk  and  butterfat  are  experienced 
under  usual  circumstances  during  plant 
operations.  Since  handlers  are  required 
to  make  a  full  accounting  for  all  plant 
receipts  on  a  classified  use  basis,  it  is  nec¬ 
essary  to  provide  for  the  classification  of 
these  losses  commonly  known  to  the 
trade  as  “shrinkage”.  A  plant  which  is 
operated  in  a  reasonably  efficient  man¬ 
ner  and  for  which  complete  and  accurate 
records  of  receipts  and  utilization  are 
maintained  should  have  total  shrinkage 
of  not  more  than  two  percent  of  total 
receipts.  Accordingly,  it  is  concluded 
that  shrinkage  of  skim  milk  and  butter¬ 
fat,  respectively,  not  in  excess  of  two 
percent  of  total  receipts  shall  be  classi¬ 
fied  as  Class  II  and  any  amount  in  excess 
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of  two  percent  shall  be  classified  as 
Class  I. 

The  skim  milk  and  butterfat  content 
of  milk  products  received  and  disposed 
of  by  a  handler  can  be  determined 
through  recognized  testing  procedures. 
Some  of  the  products  suclvas  ice  cream 
mixes  and  condensed  milk  present  a 
more  difficult  problem  in  accounting  in 
that  some  of  the  water  present  in  the 
milk  as  received  from  producers  is  re¬ 
moved  in  processing.  The  respective 
volumes  of  skim  milk  and  butterfat  in 
such  products  can  be  ascertained  through 
use  of  adequate  plant  records  made' 
available  to  the  market  administrator  or 
by  the  use  of  standard  conversion  factors 
for  skim  milk  and  butterfat  used  to  make 
such  products.  The  basis  of  accounting 
for  such  products  as  condensed  milk  and 
nonfat  dry  milk  should  be  the  pounds 
of  skim  milk  and  butterfat  required  to 
produce  the  product. 

Butterfat  and  skim  milk  in  the  form 
of  Class  I  products  may  at  times,  be¬ 
cause  of  deterioration  of  product  or  as  a 
result  of  the  handler’s  inability  to  dis¬ 
pose  of  route  returns,  be  disposed  of  for 
livestock  feed.  Such  disposition  shall 
be  classified  as  Class  n  if  verifiable  evi¬ 
dence  of  such  disposition  is  available  to 
the  market  administrator.  Skim  milk 
which  a  handler  may  find  necessary  to 
dump  at  times  should  also  be  classified 
in  Class  II. 

The  market  administrator,  however, 
must  be  provided  opportunity  to  witness 
the  actual  dumping  if  he  deems  it  neces¬ 
sary  and  to  otherwise  have  verifiable  evi¬ 
dence  to  substantiate  such  reported 
disposition.  Such  Class  n  utilization 
may  be  allowed  only  when  the  handler 
has  given  the  market  administrator 
reasonable  advance  notice  of  intention 
to  dump  skim  milk  and,  in  the  case  of 
dumping  not  witnessed  by  the  market 
administrator  or  his  agent,  mails  or  de¬ 
livers  to  the  market  administrator  or  his 
agent  within  48  hours  of  such  dumping 
a  written  report  indicating  the  date  of 
dumping  and  the  quantity  involved. 

Except  for  that  shrinkage  previously 
described  herein  which  is  assigned  lim¬ 
ited  classification  in  Class  II,  all  skim 
milk  and  butterfat  which  is  received  and 
for  which  a  handler  is  unable  to  estab¬ 
lish  utilization  shall  be  classified  as  Class 
I.  This  procedure  will  assure  producers 
of  full  value  in  accordance  with  actual 
use  made  of  their  milk  and  is  designed  to 
remove  any  advantage  a  handler  might 
gain  from  failure  to  maintain  complete, 
and  accurate  records  of  utilization. 

Each  handler  must  be  held  responsible 
for  a  complete  accounting  on  all  of  his 
receipts  of  skim  milk  and  butterfat  in 
any  form.  The  handler  who  first  re¬ 
ceives  milk  from  producers  should  be 
held  responsible  for  establishing  the 
classification  thereof,  and  for  making 
payments  to  producers.  This  principle 
is  fundamental  to  effective  administra¬ 
tion  of  the  order  and  is  consistent  with 
the  practice  followed  in  federally-regu¬ 
lated  markets. 

Skim  milk  and  butterfat  in  the  form 
of  any  fluid  milk  products  transferred 
from  a  pool  plant  to  another  plant,  under 
usual  circumstances,  should  be  classified 
on  the  basis  of  their  utilization  in  the 
transferee-plant. 
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In  the  case  of  transfers  between  pool 
plants  the  allocation  provisions  as  here¬ 
inafter  set  forth  provide  for  priority  of 
assignment  of  pool  milk  in  Class  I. 
Classification  in  accordance  with  use  in 
the  transferee-plant  will  provide  ade¬ 
quate  assurance  to  producers  of  the 
proper  classification  of  their  milk. 

All  butterfat  and  skim  milk  in  fluid 
milk  products  transferred  to  the  plant 
of  a  producer-handler  should  be  clas¬ 
sified  as  Class  I  and  should  not  be  sub¬ 
ject  to  reclassification.  A  producer- 
handler,  to  maintain  status  as  previously 
described  herein,  is  limited  in  his  pur¬ 
chases  of  fluid  milk  products  to  pack¬ 
aged  fluid  milk  products  for  disposition 
as  Class  I.  Since  such  purchases  from 
pool  plants  are  distributed  as  Class  I 
products  they  should  have  automatic 
Class  I  classification. 

Transfers  of  skim  milk  and  butterfat 
in  the  form  of  fluid  milk  products  in 
either  packaged  or  bulk  form  from  a  pool 
plant  under  this  order  to  a  fully  regu¬ 
lated  plant  under  another  Federal  order 
should  be  classified  in  the  class  in  which 
assigned  under  the  other  Federal  order. 
The  surrounding  Federal  order  markets 
to  which  such  transfers  would  likely  be 
made  are  specific  relative  to  the  classi¬ 
fication  of  receipts  from  nonpool  plants 
under  such  orders.  Accordingly,  it  is 
necessary  that  classification  be  deter¬ 
mined  under  the  provisions  of  such  other 
orders.  The  other  New  England  orders 
presently  give  recognition  to  packaged 
fluid  milk  products  moving  between  such 
markets  and  credit  Class  I  utilization  to 
the  originating  market.  If  it  were  feasi¬ 
ble  to  do  so  similar  recognition  should  be 
given  to  milk  transferred  from  South¬ 
eastern  New  England  order  plants. 
However,  such  recognition  would  require 
amendments  to  the  other  orders  which 
cannot  be  accomplished  on  the  basis  of 
this  record.  The  transfer  provisions  as 
herein  proposed  will  accommodate  any 
amendment  to  the  other  orders  in  this 
regard. 

Skim  milk  and  butterfat  in  the  form 
of  fluid  milk  products  transferred  from 
a  pool  plant  to  a  nonpool  plant,  except 
a  producer-handler  plant  or  a  plant  fully 
regulated  under  another  Federal  order, 
shall  be  classified  in  Class  I  unless  Class 
n  utilization  is  established.  In  any 
event,  the  skim  milk  and  butterfat  as¬ 
signed  to  Class  I  shall  not  be  less  than 
the  disposition  of  skim  milk  and  butter¬ 
fat  from  the  transferee-plant  in  the  form 
of  fluid  milk  products  (Class  I)  on  routes 
in  the  marketing  area.  Further,  the 
amount  of  skim  milk  and  butterfat  so 
transferred  and  assigned  to  Class  n  shall 
not  be  greater  than  the  amount  of  skim 
milk  and  butterfat,  respectively,  received 
in  the  form  of  fluid  milk  products  from 
plants  fully  regulated  under  the  several 
Federal  orders  which  is  in  excess  of  the 
Class  I  utilization  at  the  transferee- 
plant.  Facilities  are  available  under 
this  order  or  in  the  surrounding  Federal 
order  markets  to  process  any  milk  not 
needed  in  Class  I  and  virtually  all  1;he 
available  manufacturing  facilities  are 
attached  to  this  pool  or  to  one  of  the 
other  Federal  order  markets.  Hence  any 
milk  disposed  of  to  a  nonpool  plant  other 
than  a  pool  plant  under  another  Federal 
order,  or  to  the  plant  of  a  producer- 
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handler,  would  normally  be  for  Class  I 
use.  The  other  New  England  Federal 
order  markets  provide  that  such  trans¬ 
fers  shall  be  Class  I.  The  provision  as 
herein  proposed  will  provide  assurance 
of  classification  in  Class  I  to  the  extent 
Class  I  utilization  is  available  in  the 
transferee-plant. 

The  volumes  of  skim  milk  and  butter- 
fat  which  move  in  the  form  of  fluid  milk 
products  from  a  pool  plant  to  a  nonpool 
plant  and  thence  to  another  plant  should 
be  classified  in  accordance  with  the  use 
of  such  products  at  the  final  transferee- 
plant  and  by  following  the  applicable 
procedure  outlined  previously  herein  for 
movements  from  a  pool  plant  to  the  other 
various  plants. 

If  transfer  is  made  to  a  nonpool  plant 
located  outside  New  England  or  New 
York,  classification  of  the  skim  milk  and 
butterfat  involved  should  be  in  Class  L 
Ample  facilities  exist  within  New  Eng¬ 
land  and  New  York  State  for  manufac¬ 
turing  all  milk  not  needed  for  Class  I 
uses.  Normally,  all  skim  milk  and  but¬ 
terfat  shipped  in  the  form  of  fluid  milk 
products  to  outside  areas  would  be  for 
use  as  Class  I.  It  would  be  uneconomical 
to  make  shipments  of  fluid  milk  products 
to  distant  locations  for  manufacturing 
uses,  particularly  since  adequate  facili¬ 
ties  are  available  for  processing  surplus 
milk  nearer  the  market.  It  is  appro¬ 
priate  therefore,  for  administrative  con¬ 
venience  and  conservation  of  market 
administrator  funds,  and  in  view  of 
adequate  nearby  manufacturing  facili¬ 
ties,  to  provide  for  automatic  classifica¬ 
tion  in  Class  I  of  skim  milk  and  butterfat 
in  fluid  milk  products  moved  to  plants 
outside  New  England  and  New  York 
State. 

The  class  prices  established  by  the 
order  apply  only  to  producer  milk.  Since 
a  plant  may  receive  skim  milk  or  butter¬ 
fat  from  sources  other  than  producer 
milk,  a  procedure  must  be  established 
whereby  it  may  be  determined  what 
quantities  of  milk  in  each  class  should  be 
assigned  to  producer  milk.  The  milk 
from  producers  who  are  regular  sup¬ 
pliers  of  milk  for  the  Southeastern  New 
England  market  should  be  given  priority 
in  the  assignment  of  Class  I  utilization 
at  pool  plants.  Milk  which  is  received 
from  other  sources  should  be  assigned  to 
the  lowest  available  use  classification. 
Unless  this  procedure  is  followed  there 
can  be  no  assurance  that  other  source 
milk  would  not  be  used  to  displace  pro¬ 
ducer  milk  in  Class  I  when  it  is  advan¬ 
tageous  to  the  purchasing  handler.  If 
the  order  permitted  handlers  to  obtain 
other  source  milk  for  Class  I  uses  when¬ 
ever  it  was  advantageous  to  do  so  while 
producer  milk  in  the  plant  was  utilized 
in  Class  II  the  order  would  not  be  effec¬ 
tive  in  carrying  out  the  purpose  of  the 
act  and  the  market  would  be  deprived 
of  a  dependable  supply  of  milk. 

In  making  the  assignments  of  skim 
milk  and  butterfat  pursuant  to  the  allo¬ 
cation  provisions  of  the  order,  any  milk 
received  from  sources  not  regulated  by 
an  order  issued  pursuant  to  the  Act 
should  be  assigned  first  to  Class  II  milk. 
The  plant(s)  supplying  such  milk  may 
not  have  purchased  it  from  dairy  farm¬ 
ers  on  a  classified  use  basis  and  it  is  not 
feasible  to  determine  this  or  other  condi¬ 


tions  of  sale.  Following  the  assignment 
of  such  unregulated  other  source  receipts, 
bulk  other  source  milk  in  the  form  of 
fluid  milk  products  fi;om  plants  regulated 
by  other  orders  issued  under  the  Act 
should  be  assigned  to,  except  as  provided 
below,  the  lowest  available  use  classifi¬ 
cation. 

During  the  months  of  July  through 
September  following  the  assignment  of 
other  source  milk  from  non-Federal 
order  sources,  the  lesser  of  15  percent  of 
produce!*  receipts,  or  the  remaining 
pounds  of  available  use  in  Class  II,  should 
be  deducted  from  Class  n.  These  are  the 
months  of  greatest  demand  for  fluid  milk 
in  the  market  and  hence  the  months  in 
which  supplemental  supplies  would  most 
likely  be  needed.  It  is  possible  that  a 
handler  may  have  an  overall  supply  of 
producer  milk  during  any  of  such  months 
and  yet  because  of  variation  in  day-to- 
day  receipts  or  demand  find  it  necessary 
to  purchase  supplemental  supplies. 
While  it  is  not  intended  that  milk  from 
other  Federal  order  markets  should  re¬ 
place  local  producer  milk  in  Class  I,  han¬ 
dlers  should  not  be  penalized  by  having 
such  necessary  supplemental  purchases 
classified  as  Class  II.  This  procedure 
may  result  in  some  producer  milk  being 
classified  in  Class  II  while  other  Federal 
order  milk  is  assigned  to  Class  I.  How¬ 
ever,  if  producer  milk  is  not  available  at 
the  time  when  needed,  local  producers 
should  not  expect  to  receive  a  Class  I 
credit  for  milk  produced  at  other  times 
when  only  a  Class  II  use  is  available. 
Under  this  procedure  a  handler  has  as¬ 
surance  that  if  his  producer  receipts  are 
inadequate  to  meet  his  Class  I  needs  and 
he  purchases  milk  regulated  under  an¬ 
other  Federal  order  such  milk  will  be 
assigned  to  Class  I. 

A  number  of  exceptions  were  filed  to 
the  conclusions  of  the  Deputy  Adminis¬ 
trator  to  provide  for  the  limited  assign¬ 
ment  of  producer  receipts  to  Class  II 
prior  to  the  assignment  of  receipts  from 
fully  regulated  plants  under  other  Fed¬ 
eral  orders  during  only  the  months  of 
July  through  September.  Excepters 
pointed  out  that  certain  Southeastern 
New  England  handlers  regularly  have 
supplemented  their  producer  receipts 
by  purchases  from  other  Federal  order 
plants  for  purposes  of  balancing  supply 
or  to  obtain  specialty  items  and  that 
failure  to  recognize  this  situation  could 
work  to  the  detriment  of  Southeastern 
producers  since  the  handlers  involved 
might  conclude  that  it  was  more  eco¬ 
nomical  to  terminate  their  relations  with 
their  regular  producers  and  purchase 
tjj/eir  entire  supply  from  other  Federal 
order  plants. 

As  previously  indicated  it  is  intended 
that  the  Southeastern  market  will  carry 
a  sufficient  reserve  supply  throughout 
the  year  rather  than  depend  on  the  ad¬ 
jacent  Federal  order  markets  for  such 
reserve.  It  seems  likely  that  the  larger 
handlers  in  the  market  can  readily  ad¬ 
just  their  operations  to  this  end.  How¬ 
ever,  \  it  is  possible  that  the  smaller 
handlers  with  no  supply  plants  and  lim¬ 
ited  or  no  outlets  for  their  necessary 
reserve  may  have  some  difficulty  in 
adjusting  their  day-to-day  supply  to 
meet  their  Class  I  needs.  It  is  concluded 
therefore  that,  during  the  months  of 


October  through  June,  provision  should 
be  made  to  permit  the  assignment  of  • 
percent  of  producer  receipts  to  Class  n 
prior  to  the  assignment  of  bulk  receipts 
from  fully  regulated  plants  under  the 
provisions  of  other  Federal  orders.  ** 
Since  it  is  not  intended  that  there  be 
any  compensatory  payment  on  other 
source  milk  which  is  fully  regulated 
under  another  order  and  which  is  dis. 
posed  of  for  Class  I  use  in  this  market 
(except  skim  milk  so  disposed  of  from 
Order  No.  27  plants)  this  sequence  of 
assignment  of  other  source  milk  will 
tend  to  minimize  the  application  of  the 
compensatory  payment  provisions. 

The  exempt  milk  provisions  of  the 
order  as  herinbefore  set  forth  accom¬ 
modate  the  processing  and  packaging  of 
milk  both  for  this  market  and  for  outside 
markets  under  specified  circumstances. 
Such  milk  is  always  a  Class  I  disposition 
but  does  not  enter  into  the  final  account¬ 
ing  of  pool  handlers.  It  is  necessary 
therefore,  that  exempt  milk  be  deducted 
from  Class  I  prior  to  the  assignment  of 
producer  milk  to  remove  any  influence  it 
might  have  in  subsequent  computations 
of  the  pricing  and  payment  provisions. 

The  several  New  England  orders  now 
in  effect  provide  that  movements  of 
packaged  fluid  milk  products  from  one 
order  plant  to  a  different  order  plant 
shall  be  credited  as  a  Class  I  disposition 
from  the  originating  plant.  It  is  in¬ 
tended  that  this  order  shall  recognize 
this  principle  of  free  movement  of  pack¬ 
aged  milk  between  markets.  The  pric¬ 
ing  among  the  several  orders  is  such  that 
no  pricing  advantage  can  be  gained  by 
movements  of  packaged  milk  among 
markets.  However,  efficiencies  in  scale 
of  operation  derived  from  concentration 
of  specialized  N  packaging  operations  in 
a  single  plant  may  prove  advantageous 
to  multiple  plant  operators.  This  prac¬ 
tice  is  being  followed  to  a  considerable 
extent  in  the  case  of  several  handlers 
under  the  other  New  England  orders. 
This  unrestricted  competition  for  sales 
among  all  handlers 'vvhose  milk  is  priced 
and  regulated  on  a  uniform  basis  will 
provide  greater  flexibility  in  daily  opera¬ 
tions  of  handlers  and  a  better  balance  of 
milk  supplies  between  markets  will  be 
gained  by  permitting  the  free  movement 
of  such  packaged  fluid  milk  products. 

Inventory  of  fluid  milk  produets  on 
hand  at  ttie  beginning  of  the  month  is 
subtracted  from  the  lowest  available  use 
classification  after  the  allocation  of 
other  source  milk  but  prior  to  the  alloca¬ 
tion  of  producer  milk. 

Following  the  assignment  of  packaged 
fluid  milk  products  from  plants  regu¬ 
lated  under  other  Federal  orders  an 
amount  equal  to  the  producer  receipts 
deducted  from  Class  II  prior  to  the  al¬ 
location  of  bulk  receipts  from  other 
Federal  order  markets  is  added  to  Class 
II. 

The  only  remaining  receipts  not  yet 
allocated  are  producer  receipts  and  re¬ 
ceipts  from  other  pool  plants.  These  are 
deducted  in  a  sequence  which  assigns 
receipts  not  subject  to  a  location  differ¬ 
ential  first  to  Class  I  and  the  remaining 
receipts  are  then  deducted  from  the 
highest  remaining  class  utilization  in  se¬ 
quence  according  to  the  nearness  of  the 
plants  to  Providence  in  accordance  with 
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>n.  This  sequence  of  timely  basis  as  the  need  appears.  Rec-  The  New  England  basic  Class  I  pricing 
sure  the  assignment  of  ognition  of  seasonal  fluctuations  in  pro-  formula  presently  contains  a  contra- 
of  each  handler  to  the  duction  is  included  in  the  formula  and  seasonal  provision  which  prevents  any 
use  classification  and  it  has  been  and  continues  to  be  an  im-  downward  price  movement  during  the 
transportation  allow-  portant  basic  factor  for  pricing  milk  in  months  of  November  and  December, 
ucers  are  required  to  other  Federal  order  markets  in  New  Experience  in  operation  of  the  formula 
the  milk  nearest  the  England.  fn  the  other  New  England  markets  has 

I  and  the  most  dis-  Prices  in  this  market  cannot  be  signifi-  indicated  that  this  mechanism  has  at 
II.  One  exception  to  cantly  different  from  prices  in  the  other  times  provided  a  substantially  higher 
he  assignment  of  out-  major  New  England  markets  or  uneco-  price  during  these  months  than  the  for- 
sales  directly  from  a  nomical  shifts  of  producers  between  mar-  mula  would  otherwise  have  provided  and 
i  zone  location  differ-  kets  will  occur  with  detrimental  effect  as  a  result  the  market  has  experienced 
receipts  at  such  plant,  upon  the  stability  and  adequacy  of  sup-  very  abrupt  price  declines  on  January  1. 
f  such  sales  to  receipts  plies.  The  use  of  the  same  basic  pricing  In  the  interest  of  maintaining  pricing 
ntains  the  relationship  formula  for  Class  I  milk  which  is  in-  alignment  as  between  markets,  no 
ween  plants  as  estab-  corporated  in  the  other  Federal  orders  change  is  being  recommended  at  this 
er  since  the  difference  in  New  England  will  contribute  toward  a  time  in  the  formula  as  it  would  apply  to 
ilants  with  no  location  sound  price  relationship  and  an  inte-  this  market.  However,  it  appears  ap- 
lose  subject  to  a  loca-  grated  system  of  pricing  fluid  milk  be-  propriate  that  a  review  of  this  provi- 
reflects  the  cost  of  tween  markets.  The  basic  Class  I  pricing  sion  be  made  when  the  supply-demand 
to  the  marketing  area,  formula  incorporated  herein  was  first  adjuster  is  reviewed, 
g  the  assignments  of  made  a  part  of  the  Boston  order  on  April  The  price  resulting  from  the  applica- 
iterfat  pursuant  to  the  l,  1948  and  with  subsequent  modifica-  tion  of  the  various  formula  components 
□ns  of  the  order,  the  tions  has  been  successful  in  maintaining  to  the  base  period  price  is  adjusted 
[  and  Class  II  milk  as-  appropriate  levels  of  price  in  Boston  and  through  a  bracketing  system  to  provide 
:er  milk  exceeds  the  other  Federal  order  markets  in  New  Eng-  for  price  changes  at  22  cents  per  hun- 
icer  milk  reported  to  land  up  to  the  present  time.  dredweight  intervals  which  normally  re- 

id  by  the  handler  for  The  Class  I  price  should  bo  established  fleet  resale  price  changes  of  one-half 
,s  the  computation  is  at  a  level  7  cents  above  the  Boston  city  cent  per  quart.  This  procedure  is  fol- 
l  “overage”  should  be  plant  Class  I  price.  Boston  handlers  lowed  under  the  other  New  England 
ivailable  utilization  in  dispose  of  substantial  quantities  of  milk  orders  and  by  local  unregulated  and 
utilization  records  in-  in  the  proposed  marketing  area  both  by  State  regulated  markets  in  the  area  and 
n  greater  than  receipts  direct  route  distribution  and  through  provides  an  appropriate  basis  for  price 
med  that  the  handler  bulk  shipments  to  plants  in  the  area.  It  movements  in  this  proposed  marketing 
5  receipts  of  producer  is  appropriate  therefore  that  the  level  of  area. 

age”  is  thus  charged  to  price  in  the  marketing  area  reflect  trans-  Class  II  price.  The  Class  II  price 
able  class  price  in  the  portation  costs  from  Boston  to  Provi-  under  the  Southeastern  New  England 
lass  usage.  dence,  a  distance  of  43  miles  (5  zones),  order  should  be  established  on  the  same 

ion  and  level  of  class  The  1.2-cent  differential  which  is  used  in  basis  as  that  presently  used  in  the  pric- 
Lamental  consideration  zoning  plant  locations  within  the  21st  ing  of  Class  n  milk  in  the  adjacent  New 
this  market  is  to  estab-  zone  represents  an  averaging  of  rail  and  England  Federal  order  markets  and  at 
,ss  I  and  Class  II  prices  truck  transportation  rates.  However,  the  level  presently  provided  under  the 
ch  will  result  in  ade-  since  milk  movements  from  Boston  city  Springfield,  Worcester  and  Merrimack 
:essive  milk  supplies  to  plants  to  plants  in  the  Southeastern  Valley  orders. 

Ik  requirements  of  the  marketing  area  are  exclusively  by  truck  Some  reserve  milk  in  excess  of  that 
lessary  reserve.  More-  it  is  appropriate  to  use  truck  transporta-  needed  to  meet  Class  I  requirements  is 
,1,  to  restore  and  main-  tion  rates,  which  approximate  1.4  cents  necessary  to  maintain  an  adequate  sup- 
keting  of  milk  in  the  per  10 -mile  zone,  in  establishing  a  price  ply  of  fluid  milk  for  the  market  on  an 
minimum  prices  be  in  relationship  between  Boston  and  Provi-  annual  basis.  The  price  for  such  milk, 
ionship  with  prices  in  dence.  Five  zones  at  1.4  cents  per  zone  excess  to  Class  I  needs,  should  be  main- 
the  region.  would  result  in  a  7-cent  higher  Class  I  tained  at  the  highest  level  consistent 

e  to  predict  the  precise  price  level.  with  facilitating  its  movement  to  manu- 

rm  price  which  will  re-  Since  the  Southeastern  New  England  facturing  outlets  when  it  is  not  needed 
et  from  any  prescribed  market  is  a  deficit  market  a  Class  I  price  in  the  market  for  Class  I  purposes.  The 
:es.  However,  it  is  de-  level  7  cents  over  the  Boston  city  plant  Class  n  price  should  not  be  established 
or  a  close  alignment  of  price  will  tend  to  implement  the  purposes  at  a  level  low  enough  to  encourage  pro- 
en  markets  and  depend  of  regulation  of  encouraging  the  asso-  curement  of  milk  supplies  by  handlers  for 
in  utilization  and  blend  ciation  of  additional  milk  supplies  with  the  sole  purpose  of  converting  such  milk 
rkets  to  distribute  the  this  market,  and  at  the  same  time,  will  into  Class  n  products, 
ig  handlers  and  markets  assure  general  alignment  of  prices  as  be-  Most  handlers  who  would  be  regulated 
id  at  particular  times,  tween  markets.  under  the  proposed  order  have  very 

lancing  effect  is  accom-  The  New  England  basic  Class  I  pric-  limited  facilities  for  handling  any  milk 
operations  of  handlers  ing  formula  contains  a  supply-demand  above  that  needed  for  day  to  day  opera¬ 
nd  in  the  several  mar-  adjustment  factor  based  upon  combined  tion  of  their  fluid  business.  Some  fa¬ 
der  shift  plants  or  pro-  receipts  and  utilization  under  the  cilities  for  manufacturing  soft  cheeses 
larkets,  or  secure  a  bal-  Greater  Boston,  Merrimack  Valley,  and  ice  cream  or  ice  cream  mixes  exist  in 
Is  and  utilization  by  Springfield  and  Worcester  orders.  Since  the  market. 

nents  of  packaged  fluid  all  of  these  markets  and  the  Southeast—  Thp  fnrm nl n.  hprpin  oronnspd  would 
tween  markets.  ern  New  England  market  draw  generally  has  “the  ™tterf“  value  of ClassO milk 

The  New  England  basic  from  a  common  supply  area,  it  is  de-  on  the  Boston  market  quotations  per 

formula  should  be  in-  sirable  that  the  supply-demand  adjust-  40-quart  can  of  40  percent  bottling 
is  order  as  the  basis  for  ment  factor  reflect  the  total  experience  quality  cream  as  reported  for  the  month 
the  Class  I  price.  The  in  all  of  these  markets.  However,  since  by  the  United  States  Department  of  Ag¬ 
itated  by  the  formula  to  this  cannot  be  accomplished  on  the  basis  riCuitUre  The  value  of  the  skim  com- 
5  conditions  exerting  in-  of  this  record,  it  is  proposed  that  the  nt  of  the  class  n  formula  is  derived 

nlk  prices  in  the  area,  present  factor  be  adopted  for  this  mar-  K _ ..  _ .  .  ..  ,ni  nnmrn  „  . 

ovides  for  adjustments  ket  at  this  time.  The  language  included  frorn  the  Pnce  °*  roller  process  a  d 

:es  to  reflect  changes  in  in  the  proposed  order  will  permit  re-  spray  process  nonfat  dry  milk,  1.  o.  b 

:  conditions  and  in  sup-  vision  of  the  supply-demand  adjustment  the  Chicago  area  as  reported  by  th< 
tionships  for  milk  in  the  factor  without  further  amendment  of  United  States  Department  of  Agricul- 
arkets  on  a  prompt  and  this  order.  ture  for  the  month.  4 
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cess  milk,  considerable  incentive  exists  I  use  from  Order  No.  27  pool  plants  to  to  the  several  associations  of  producers 
to  underbid  the  fully  regulated  handler  remove  any  cost  advantage  in  the  use  of  whose  members  are  suppliers  of  the 
bv  using  unregulated  and  unpriced  milk  such  skim  milk.  Such  payment  should  market.  A  marketwide  pooling  arrange- 
for  such  sales.  be  the  difference  between  the  Class  I  ment  will  facilitate  the  activities  of 

It  is  concluded  that  the  rate  of  com-  price  and  the  Class  II  price  under  this  these  cooperatives  in  carrying  the  neces- 
nensatory  payment  on  other  source  milk  order  for  the  zone  location  of  the  origi-  sary  surplus  and  promote  orderly  mar- 
utilized  in  Class  I  should  be  the  difference  nating  plant.  keting  throughout  the  New  England 

between  the  Class  I  price  and  the  value  *  All  funds  collected  from  compensatory  area.  It  will  provide  for  equitable  shar- 
of  milk  for  manufacturing  uses  at  the  payments  should  be  added  to  the  pro-  ing  by  all  producers  of  the  lower  returns 
2one  location  of  the  originating  plant.  ducer-settlement  fund.  The  handler  realized  from  milk  excess  to  Class  I 
Class  I  milk  under  the  order  is  priced  regulated  by  the  order  should  be  obli-  needs  and  will  permit  the  processing  of 
at  the  plant  where  the  milk  is  received  gated  to  make  compensatory  payments  this  reserve  supply  at  those  plants  where 
from  producers,  hence,  the  compensatory  to  the  producer-settlement  fund.  There  it  can  be  handled  most  efficiently, 
payment  on  other  source  milk,  should  be  will  be  no  difference  in  actual  price  The  marketwide  pool  method  of  pay- 
computed  at  the  same  stage  of  the  mar-  paid  for  milk  whether  the  payment  is  ing  producers  will  require  a  producer- 
keting  process  to  be  directly  comparable,  made  by  the  regulated  handler  or  by  the  settlement  fund  for  making  adjustment 
No  allowances  are  made  in  the  order  operator  of  the  unregulated  plant  from  in  payments  required  of  handlers  so 
for  costs  or  profits  of  handlers  in  moving  which  the  other  source  milk  was  ob-  that  the  total  sums  paid  by  each  han- 
producer  milk  to  subsequent  stages  of  tained.  Because  the  regulated  handler  dler  will  equal  the  value  of  milk  received 
marketing,  neither  should  they  be  made  makes  the  actual  distribution  of  the  milk  by  him  at  the  prices  established  by  the 
for  other  source  milk.  in  the  marketing  area  and  because  he  order. 

The  Class  II  price  established  by  the  reports  the  utilization  to  the  market  Under  this  pooling  arrangement  han- 
order  is  considered  a  fair  and  economic  administrator,  he  is,  from  an  adminis-  dlers  who  are  required  to  pay  more  for 
measure  of  the  value  of  milk  in  manu-  trative  view,  the  logical  person  to  make  their  milk  on  the  basis  of  their  utiliza- 
facturing  uses  in  New  England  and  hence  the  payment.  tion  than  they  are  required  to  pay  to 

represents  an  appropriate  value  for  (d)  Distribution  of  proceeds  to  pro -  producers  or  cooperative  associations 
other  source  milk  except  under  the  spe-  ducers.  The  order  should  provide  for  will  pay  the  difference  to  the  producer- 
cial  circumstance  discussed  below.  the  distribution  of  returns  to  producers  settlement  fund.  Handlers  who  are  re- 
Because  of  the  limited  manufacturing  through  a  marketwide  equalization  pool,  quired  to  pay  more  to  producers  or 
facilities  available  in  the  State  of  Maine  This  type  of  pooling  results  in  a  uni-  cooperative  associations  than  they  are 
and  its  isolated  position  relative  to  form  price  to  all  producers  which  varies  required  tq  pay  for  their  milk  on  the 
terminal  markets,  manufacturing  milk  only  to  reflect  differences  in  butterfat  basis  of  its  utilization  will  receive  the 
values  are  generally  below  values  which  content  of  producer  milk  and  the  loca-  difference  from  the  producer-settlement 
would  result  from  the  application  of  the  tion  of  plants  at  which  the  milk  is  re-  fund.  The  market  administrator  in 
Class  II  location  differential  schedule  to  ceived  from  individual  producers.  making  payment  to  any  handler  from 

the  marketing  area  Class  II  price.  Since  Dairy  farmers  in  the  New  England  the  fund  should  offset  such  payments  by 
milk  excess  to  local  fluid  needs  has  a  states  produce  milk  for  fluid  consump-  any  amount  of  payments  due  to  the 
very  limited  market  in  the  State  of  tion.  As  previously  indicated,  virtu-  market  administrator  £rom  such  han- 
Maine,  such  milk  is  generally  available  ally  all  of  the  plants  in  the  milkshed  dler.  This  is  a  recognized  sound  busi- 
to  Southeastern  New  England  handlers  are  either  presently  regulated  under  one  ness  practice  and  insures  against  the 
at  its  local  manufacturing  milk  value  of  the  existing  orders  in  the  area  or  possibility  of  the  market  administrator 
plus  transportation  to  the  marketing  have  a  preferential  Class  I  outlet  in  an  being  required  to  make  payments  to  a 
area.  Under  normal  circumstances,  the  unregulated  market.  Under  the  produc-  handler  who  is  already  indebted  to  the 
surplus  price  established  by  the  Maine  tion  conditions  existing  in  the  area  it  is  market  administrator  and  financially 
Milk  Control  Commission  reflects  the  not  practical  to  produce  milk  for  manu-  unable  to  discharge  his  obligations 
value  of  milk  for  manufacturing  pur-  facturing  uses.  However,  because  of  thereto,  or  to  a  handler  who  seeks  to 
poses  in  this  area  and  it  is  therefore  ap-  day  to  day  fluctuation  in  receipts  and  obtain  or  has  obtained  money  from  the 
propriate  that  such  price  be  used  as  a  sales  and  the  normal  seasonality  in  the  fund  through  the  filing  of  incorrect 
basis  for  computing  the  amount  of  com-  production  pattern,  it  is  inevitable  that  reports. 

pensatory  payment  of  any  milk  originat-  some  milk  must  be  disposed  of  for  other  if  at  any  time  the  balance  remaining 
ing  within  the  State.  However,  should  than  fluid  uses.  Under  normal  circum-  in  the  producer-settlement  fund  is  in- 
such  price  be  higher  than  the  Class  II  stances  a  reserve  supply  approximating  sufficient  to  discharge  all  obligations  due 
price  established  under  this  order,  it  20  percent  of  the  volume  of  Class  I  sales  handlers  from  the  fund,  payments  to 
could  not  be  presumed  to  represent  the  is  considered  necessary  during  the  handlers  should  be  reduced  uniformly 
value  of  milk  for  manufacturing  use.  months  of  lowest  production  in  order  per  hundredweight  of  milk.  Each  han- 
Under  such  circumstance  it  is  appropri-  to  provide  an  adequate  supply  through-  dler  may  then  reduce  payment  to  pro- 
ate  that  the  amount  of  any  compensa-  out  the  month.  Under  such  circum-  ducers  by  an  equivalent  amount  per  hun- 
tory  payment  be  computed  at  the  stances  the  volume  of  milk  excess  to  dredweight.  The  remaining  amounts 
difference  between  the  order  Class  I  and  Class  I  needs  during  the  peak  -  months  due  to  handlers  from  the  f  und  should 
Class  II  price  at  the  zone  location  of  the  of  production  is  substantially  greater.  be  paid  as  soon  as  the  balance  is  suf- 
originating  plant.  Unless  provision  is  made  for  the  ficient  at  which  time  the  handlers  shall 

A  unique  situation  exists  in  the  op-  equitable  sharing  of  the  necessary  mar-  complete  payments  to  producers.  To 
portunity  available  to  handlers  to  move  ket  reserve  among  all  producers  through  reduce  the  likelihood  of  insufficient 
skim  milk  from  the  New  York-New  marketwide  pooling  the  burden  of  balance  in  the  producer-settlement  fund, 
Jersey  market  (Order  No.  27)  into  this  handling  the  reserve  will  fall  upon  the  milk  received  by  any  handler  who  has 
market  at  considerable  cost  advantage  surrounding  Federal  order  markets.  Un-  not  made  the  required  payments  to  the 
over  skim  milk  priced  under  this  order,  der  an  individual  handler  pooling  fund  for  the  preceding  month  should 
A  butterfat-skim  accounting  system  will  arrangement  there  would  be  strong  in-  not  be  included  in  the  current  month 
be  used  in  this  market.  The  system  centive  for  handlers  in  this  market  to  uniform  price  computation, 
under  Order  No.  27  is  one  of  butterfat  maintain  high  producer  returns  and  rely  The  order  should  provide  that  a  co¬ 
accounting  and  it  is  possible  that  skim  on  other  markets  for  supplemental  sup-  operative  association  of  producers  which 
milk  received  in  producer  milk  under  plies.  Such  arrangement  would  result  in  is  determined  by  the  market  adminis- 
that  order  may  not  carry  a  Class  I  price,  serious  disparity  between  blended  prices  trator  to  be  authorized  to  collect  pay- 
This  situation  provides  an  opportunity  in  the  upcountry  supply  area  and  would  ments  otherwise  due  its  members,  and 
for  handlers  in  this  market  to  purchase  encourage  exorbitant  transportation  which  has  requested  such  payments  in 
skim  milk  from  Order  No.  27  plants  at  charges  and  lead  to  unstable  marketing  writing  from  the  responsible  handler, 
its.  value  for  manufacturing  purposes  for  conditions  in  the  supply  area.  shall  be  paid  by  the  handler  in  the 

disposition  in  Class  I  uses  in  this  mar-  Very  limited  surplus  handling  facili-  amount  due  to  its  producer-members, 
ket.  A  compensatory  payment  is  nec-  ties  are  available  in  the  marketing  area  •  The  proposed  order  recognizes  a  co- 
essary  therefore  in  the  case  of  skim  milk,  and  the  burden  of  carrying  the  market  operative  association  of  producers  by 
as  such,  entering  this  market  for  Class  surplus  has  for  the  most  part  been  left  definition  “to  be  engaged  in  making  col- 
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lective  sales  or  marketing  of  milk  or  its 
products  for  the  producers  thereof”.  As 
the  authorized  agent  of  its  producer- 
members  an  association  has  the  author¬ 
ity  as  recognized  by  the  act  to  collect 
payments  due  its  members  from  the  sale 
of  milk  produced  by  its  members  and 
this  procedure  is  presently  being  fol¬ 
lowed  by  cooperative  associations  in  the 
market. 

As  hereinbefore  stated,  the  area  pro¬ 
posed  is  generally  an  open  cream  mar¬ 
ket  and  butterfat  from  local  producer 
milk  must  compete  with  cream  imported 
from  outside  areas.  It  is  considered  es¬ 
sential,  therefore,  that  the  price  estab¬ 
lished  for  butterfat  in  producer  milk  be 
closely  correlated  with  open  market  but¬ 
terfat  values. 

It  is  concluded  that  handlers  should  be 
charged  the  same  value  for  differential 
butterfat  above  or  below  the  basic  test 
at  which  milk  is  priced  whether  used  in 
Class  I  or  Class  n.  Under  these  circum¬ 
stances,  it  is  unnecessary  to  clear  the 
differential  butterfat  through  the  equal¬ 
ization  pool  and  no  handler  butterfat 
differential  has  been  provided.  In  order 
that  returns  to  each  producer  reflect  the 
value  of  his  milk  at  the  butterfat  test  at 
which  such  milk  is  received  it  is  pro¬ 
vided  that  each  handler  in  paying  pro¬ 
ducers  shall  adjust  the  uniform  price  by 
the  application  of  a  producer-settlement 
differential. 

The  basic  butterfat  test  of  milk  upon 
which  uniform  prices  to  producers  should 
be  computed  is  3.7  percent.  For  that 
milk  which  a  handler  receives  from  pro¬ 
ducers  which  varies  in  butterfat  con¬ 
tent  from  this  basic  test  of  3.7  percent 
it  is  provided  that  an  addition  or  sub¬ 
traction,  as  the  case  may  be,  of  a  butter¬ 
fat  differential  shall  be  made  for  each 
one-tenth  of  one  percent  that  such 
average  butterfat  content  of  the  indi¬ 
vidual  producer’s  milk  varies  from  this 
basic  test.  The  producer  butterfat  dif¬ 
ferential  is  directly  related  to  the  butter¬ 
fat  value  computed  in  the  Class  n  price 
formula  which  is  based  upon  the  market 
value  of  butterfat  in  fluid  cream  on  the 
Boston  market.  An  alternative  value 
based  on  the  New  York  butter  price  is 
provided  for  if  no  cream  price  is  re¬ 
ported  for  the  month.  The  butterfat 
differential  adjustment  assures  pro¬ 
ducers  of  payment  for  their  milk  on  the 
basis  of  its  use  value  according  to  the 
competitive  value  of  butterfat  on  the 
open  market  in  fluid  cream  or  manu¬ 
factured  products.  Milk  in  this  market 
has  generally  been  priced  at  a  basic  test 
of  3.7  percent  and  this  is  also  the  basic 
test  in  surrounding  New  England  Fed¬ 
eral  order  markets. 

In  making  payments  to  producers  for 
milk  received  at  plants  located  in  excess 
of  100  miles  from  Providence  the  uni¬ 
form  price  should  be  reduced  42  cents 
plus  1.2  cents  for  each  additional  ten 
miles  distance  or  fraction  thereof  which 
such  plant,  is  located  from  Providence 
dp  to  the  201-210  mile  zone  when  the 
differential  is  reduced  to  1.0  cent  for  each 
additional  zone  thereafter.  These  are 
the  same  location  differentials  applicable 
to  handlers  under  the  Class  I  pricing  pro¬ 
visions.  Since  the  milk  is  produced  for  a 
•  fluid  market  and  it  must  be  moved  to  the 


marketing  area  to  have  a  Class  I  outlet 
it  is  appropriate  that  the  returns  to 
more  distant  producers  reflect  the  cost 
of  transportation  to  the  market. 

Provision  should  be  made  for  the  pay¬ 
ment  of  farm  location  differentials  to 
producers  in  the  nearby  supply  area.  The 
amount  of  these  differentials  will  be 
obtained  by  an  appropriate  deduction 
from  the  total  value  of  all  milk  before 
completing  the  computation  of  the  mar¬ 
ketwide  uniform  price. 

Producers  located  in  the  State  of 
Rhode  Island  and  east  of  the  Connecticut 
River  in  the  State  of  Connecticut  and  in 
the  Massachusetts  Counties  of  Barnsta¬ 
ble,  Bristol,  Dukes,  Nantucket,  Plymouth, 
Norfolk  and  Suffolk  and  that  part  of 
Worcester  and  Middlesex  south  of  the 
Massachusetts  turnpike  should  receive  a 
farm  location  differential  over  the  basic 
blended  price  of  46  cents  per  hundred¬ 
weight.  Producers  located  in  the  Massa¬ 
chusetts  counties  of  Essex  and  that  part 
of  Worcester  and  Middlesex  north  of  the 
Massachusetts  turnpike  and  in  the  New 
Hampshire  towns  of  New  Ipswich  and 
Greenville  should  receive  a  farm  loca¬ 
tion  differential  of  23  cents  per  hundred¬ 
weight.  However,  in  no  event  should 
the  amount  of  such  differential  result 
in  a  price  higher  than  the  applicable 
Class  I  price  at  the  plant  where  the  milk 
is  received. 

Historically,  dairy  farmers  in  the 
States  of  Massachusetts,  Rhode  Island 
and  Connecticut,  because  of  their  loca¬ 
tion  with  reference  to  the  large  popula¬ 
tion  concentrations  of  New  England  have 
disposed  of  a  substantially  larger  per¬ 
centage  of  their  production  for  fluid  uses 
than  have  dairy  farmers  in  the  upcoun- 
try  area.  Hence  nearby  producers  have 
been  able  to  realize  a  price  higher  in  re¬ 
lation  to  more  distant  producers  than 
can  be  accounted  for  by  the  advantage 
in  the  cost  of  transportation  to  market. 
Under  the  marketwide  pooling  herein 
proposed  and  without  some  adjustment 
mechanism  the  nearby  producer,  not¬ 
withstanding,  would  be  paid  on  the  basis 
of  the  average  utilization  of  all  milk  on 
the  milkshed  rather  than  according  to 
the  utilization  of  his  milk.  Under  a  regu¬ 
lated  market,  however,  he  obtains  the 
benefit  of  an  established  Class  I  price 
which  may  be  higher  than  in  the  absence 
of  regulation,  and  has  assurance  that  his 
milk  will  not  be  displaced  by  cheap,  un¬ 
regulated  milk  from  more  distant  sources. 
The  distant  producer  also  benefits  from 
an  established  Class  I  price,  and  by  the 
fact  that  he  gains  a  larger  share  of  the 
fluid  market  than  is  likely  without  mar¬ 
ketwide  equalization. 

The  use  of  a  nearby  differential 
will  return  to  nearby  producers  a  some¬ 
what  greater  share  of  the  Class  I  price 
than  they  would  otherwise  obtain 
through  marketwide  pooling.  Moreover 
such  a  differential  will  tend  to  provide 
returns  to  both  nearby  and  upcountry 
producers  more  nearly  in  line  with  their 
prospective  returns  without  marketwide 
equalization. 

The  scheme  of  nearby  farm  location 
differentials  and  the  amount  thereof  is 
identical  with  that  employed  in  adjacent 
Federal  order  markets.  The  differential 
as  herein  proposed  will  provide  for  equi¬ 


table  distribution  of  pool  Proceeds  anion? 
all  producers  and  will  promote  order!? 
and  stable  marketing  in  the  entire  Ne* 
England  area.  The  adoption  of  nearfo 
farm  location  differentials  was  proposed 
and  generally  supported  by  interested 
parties  at  the  hearing.  ^ 

Several  proponents  advocated  that 
nearby  differentials  be  related  to  the 
supply-demand  balance  of  the  market 
and  varied  inversely  with  this  relation¬ 
ship.  When  the  Class  I  utilization  per! 
centage  for  the  market  as  a  whole  was 
91  percent  or  more  no  differential  -would 
apply.  As  the  Class  I  utilization  per- 
centage  decreased  the  differential  would 
increase  with  a  maximum  differential  ol 
87  cents  being  applicable  when  the  utili- 
zation  percentage  dropped  to  71  percent 
or  less.  While  various  hypothetical  pool 
computations  were  offered  to  show  the 
application  of  this  scheme  of  differential 
it  is  not  possible  on  the  basis  of  this 
record  to  appraise  what  the  actual  mar¬ 
ket  situation  will  be. 

Proponents  excepted  to  the  Deputy 
Administrator’s  conclusions  to  indude 
the  entire  State  of  Connecticut  in  the 
46-cent  farm  location  differential  area, 
contending  that  the  Southeastern  New 
England  market  presently  draws  no  milk 
from  that  State  west  of  the  Connecticut 
River,  that  milk  from  that  part  of  Con¬ 
necticut  presently  moves  primarily  to 
the  Connecticut  market,  which  is  a  def¬ 
icit  market,  and  that  it  was  inappropri¬ 
ate  therefore  to  extend  the  farm  loca¬ 
tion  zone  into  such  area.  Other  parties 
excepted  to  the  conclusion  to  provide  a 
23-cent  farm  location  differential  for 
certain  areas  of  Massachusetts  north 
of  the  turnpike  and  to  specified  towns  in 
the  State  of  New  Hampshire,  contending 
that  such  areas  overlapped  the  farm 
location  differential  area  of  the  Worces¬ 
ter  order  and  were  closer  to  the  market 
than  other  areas  included  in  the  46-cent 
differential  area. 

For  reasons  set  forth  in  the  record 
evidence,  it  is  concluded  that  under 
existing  circumstances  the  46-cent  farm 
location  area  should  not  include  that 
part  of  Connecticut  west  of  the  Con¬ 
necticut  River.  It  is  further  concluded 
that  no  change  should  be  made  in  the 
Deputy  Administrator’s  decision  to  es¬ 
tablish  an  intermediate  23-cent  farm 
differential  area  north  of  the  Massa¬ 
chusetts  turnpike.  Milk  produced  in 
that  area  normally  moves  to  the  Spring- 
field,  Worcester  or  Merrimack  Valley 
markets  or  to  local  Massachusetts  mar¬ 
kets.  Except  for  the  15  dairy  farmers  in 
whose  behalf  exceptions  were  filed,  the 
record  shows  no  milk  moving  from  this 
area  to  the  Southeastern  New  England 
market.  This  area,  however,  stands  be¬ 
tween  the  upcountry  supply  area  and 
the  Southeastern  New  England  market 
area.  Hence,  it  is  appropriate  that  some 
recognition  be  given  to  the  area  in  estab¬ 
lishing  nearby  farm  location  differen¬ 
tials.  But,  the  area  is  not  one  from 
which  a  major  portion  of  the  supply  b 
moved  to  the  Southeastern  New  England 
area.  It  is  concluded,  therefore,  that 
the  twenty-three  cent  farm  location  dif¬ 
ferential  as  proposed,  will  provide  any 
producers  in  the  area  in  question  appro¬ 
priate  returns  in  relation  to  their  loca- 


t 


4 


/ 


Friday,  October  24,  1958 

tion  with  reference  to  the  Southeastern 
New  England  market. 

The  order  should  provide  that  each 
handler  pay  each  producer  not  later  than 
the  5th  day  after  the  end  of  the  month 
for  milk  received  from  such  producer 
during  the  first  15  days  of  the  month  an 
amount  per  hundredweight  not  less  than 
the  Class  II  price  applicable  for  the 
month.  Final  payment  should  be  made 
on  or  before  the  20th  day  after  the  end 
of  the  month.  These  dates  correspond 
closely  to  the  dates  on  which  payment  is 
customarily  made  to  producers  in  the 
area.  All  payments  made  to  a  coopera* 
tive  association  for  distribution  to  pro¬ 
ducer-members  should  be  made  two  days 
prior  to  the  date  payment  to  individual 
producers  is  required  and  should  be  ac¬ 
companied  by  written  statements  suffi¬ 
cient  to  identify  the  individual  producers 
entitled  to  receive  such  payment  by 
name,  address  or  number  and  should 
show  the  volume  of  milk  delivered,  the 
butterfat  content  of  such  milk  and  other 
necessary  information  (including 
amount  of  and  reason  for  handler  de¬ 
ductions),  required  for  proper  distribu¬ 
tion  of  monies  to  the  association  pro¬ 
ducer-members  for  ~  whom  it  makes 
collections. 

The  responsible  handler  shall  make 
only  proper  deductions  for  goods  and 
services  furnished  to  and  for  payments 
made  on  behalf  of  the  producer  upon 
proper  authorization  in  writing  given 
him  by  the  producer. 

Several  proponents  of  the  order  pro¬ 
posed  that  a  base  and  excess  quota  plan 
be  established  in  the  market  to  en¬ 
courage  a  balance  in  the  seasonality  of 
.  production.  Such  proposal  was  not  sup¬ 
ported  by  the  majority  of  producer  in¬ 
terests,  however.  The  seasonality  of 
pricing  established  in  the  proposed  order 
is  intended  to  encourage  a  pattern  of 
production  compatible  with  the  fluid 
needs  of  the  market  and  has  worked  suc¬ 
cessfully  in  adjacent  Federal  order  mar¬ 
kets.  Under  the  circumstances,  the 
proposal  is  not  adopted. 

(e)  Administrative  provisions.  The 
marketing  agreement  and  order  should 
provide  for  other  general  administrative 
provisions  which  are  common  to  all 
orders  and  which  are  necessary  for 
proper  and  efficient  administration  of 
the  order. 

In  addition  to  the  definitions  set  forth 
earlier  in  this  decision  definition  of 
certain  other  terms  is  necessary  for 
brevity  and  to  assure  that  each  usage 
of  such  terms  denotes  the  same  mean¬ 
ing.  These  include  the  terms  “Act”, 
“Secretary”,  “Person”. 

Provision  should  be  made  for  the  ap¬ 
pointment  by  the  Secretary  of  a  market 
administrator  to  administer  the  terms 
and  provisions  of  the  order,  and  the  order 
should  define  his  powers  and  duties,  pre¬ 
scribe  the  information  to  be  reported  by 
handlers  each  month,  set  forth  the  rules 
to  be  followed  by  the  market  administra¬ 
tor  in  making  computations  required  by 
the  order,  and  provide  for  the  liquidation 
of  the  order  in  the  event  of  its  suspen¬ 
sion  or  termination. 

The  powers,  of  the  market  administra¬ 
tor  as  set  forth  in  the  order  are  specifi¬ 
cally  provided  in  section  8c  (7)  (C)  of  the 
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Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended,  and  the  proposed 
language  is  essentially  that  of  the  statute. 

The  duties  of  the  market  administrator 
as  set  forth  are  those  which  are  found 
in  all  Federal  milk  marketing  orders  and 
are  necessary  to  define  specifically  the 
responsibilities  of  the  market  adminis¬ 
trator. 

Handlers  should  be  required  to  main¬ 
tain  adequate  records  of  their  operations 
and  to  make  the  reports  necessary  to 
establish  classification  of  producer  milk 
and  payments  due  for  such  milk.  Time 
limits  must  be  prescribed  for  filing  such 
reports  and  for  making  payments  to  pro¬ 
ducers.  j 

A  number  of  exceptions  were  filed  to 
the  decision  of  the  Deputy  Administra¬ 
tor  to  require  skim  milk  and  butterfat 
accounting.  Excepters  contended  that 
such  accounting  would  require  substan¬ 
tial  adjustments  in  their  present  record 
keeping  in  order  to  meet  the  8th  of  the 
month  deadline  for  filing  reports  of  re¬ 
ceipts  and  utilization.  Some  sugggested 
that  for  a  reasonable  period  handlers  be 
permitted,  if  they  so  desired,  to  report 
receipt  and  disposition  of  milk  and  milk 
products  on  a  volume  basis  without  re¬ 
gard  to  the  skim  milk  and  butterfat  com¬ 
ponents  thereof  with  the  understanding 
that  the  final  audit  and  computation  of 
their  pool  obligations  would  be  under  the 
skim  milk  and  butterfat  accounting  pro¬ 
cedure,  as  recommended.  They  pointed 
out  that  this  interim  period  before  in¬ 
voking  the  requirement  for  skim  milk 
and  butterfat  reporting  would  permit 
handlers  to  make  necessary  adjustments 
in  their  record  keeping  in  an  orderly 
manner  at  minimum  cost.  , 

It  is  recognized  that  multiple  plant 
handlers  with  some  plants  regulated  by 
this  order  and  others  regulated  under 
another  New  England  Federal  order 
might  find  it  necessary  to  make  substan¬ 
tial  changes  in  their  present  accounting 
systems  to  meet  the  reporting  require¬ 
ments.  For  reasons  previously  stated,  it 
is  essential  that  handlers  be  required  to 
account  for  all  of  their  receipts  and  util¬ 
ization  of  milk  and  milk  products  on  a 
skim  milk  and  butterfat  basis.  However, 
some  accommodation  can  be  provided  to 
minimize  the  necessity  for  hasty  and 
hence  possibly  costly  adjustments  by 
handlers  in  their  long  established  ac¬ 
counting  systems.  A  period  of  six 
months  from  the  effective  date  of  the 
order,  therefore,  is  provided  in  which 
handlers  may,  if  they  so  desire,  make 
their  monthly  reports  of  receipts  and 
utilization  of  milk  and  milk  products  on 
a  volume  basis  without  regard  to  the  skim 
milk  and  butterfat  components  thereof. 
The  establishment  of  this  interim  period 
of  optional  reporting  however,  does  not 
alter  the  requirement  for  audit  and  final 
accounting  of  each  handler’s  pool  obliga¬ 
tions  on  a  skim  milk  and  butterfat  basis. 

It  is  likely  that  most  handlers  will 
find  it  desirable  to  immediately  adapt 
their  record  keeping  on  a  skim  milk  and 
butterfat  basis.  Since  all  handlers  will 
not  report  to  a  skim  milk  and  butterfat 
basis  during  the  interim  six-month 
period,  the  market  administrator  will  not 
be  able  to  verify  receipt  and  utilization 
on  a  skim  milk  and  butterfat  basis  until 
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final  audit.  This  will  undoubtedly  in¬ 
crease  the  work  load  of  the  administra¬ 
tor  and  the  number  of  audit  adjustments 
during  such  period,  but  will  not  change 
the  final  overall  pool  obligations  of  the 
several  handlers  in  the  market. 

Handlers  should  maintain  and  make 
available  to  the  market  administrator 
all  records  and  accounts  of  their  opera¬ 
tions  and  such  facilities  as  are  necessary 
to  determine  the  accuracy  of  the  infor¬ 
mation  reported  to  the  market  adminis¬ 
trator  as  he  may  deem  necessary  together 
with  any  other  information  upon  which 
the  classification  of  producer  milk  or 
payments  to  producers  depends.  The 
market  administrator  must  be  permitted 
to  check  the  accuracy  of  weights  and 
tests  of  milk  and  milk  products  received 
and  handled  and  to  verify  all  payments 
required  under  the  order. 

It  is  necessary  that  handlers  maintain 
records  to  prove  the  utilization  of  pro¬ 
ducer  milk  and  that  proper  payments 
were  made.  Books  and  records  should 
be  retained  by  handlers  for  a  reasonable 
period  of  time  to  allow  for  complete 
auditing  of  all  handlers  associated  with 
the  market.  > 

There  are  limitations  on  the  period  of 
time  handlers  shall  retain  those  records 
which  are  required  to  be  made  available 
to  the  market  administrator,  and  on  the 
period  of  time  in  which  obligations  under 
the  order  should  terminate.  The  pro¬ 
vision  made  for  such  limitations  is 
identical  in  principle  with  the  general 
amendment  made  to  all  orders  in  opera¬ 
tion  on  July  30,  1947,  following  the  Sec¬ 
retary’s  decision  of  January  26,  1949  (14 
F.  R.  444)  which  covered  retention  of 
records  and  limitations  of  claims  and  is 
equally  applicable  herein  and  is  adopted 
as  a  part  of  this  decision. 

A  provision  should  be  made  in  the 
order  for  performance  of  marketing  serv¬ 
ices  for  producers,  such  as  verifying  the 
tests  and  weights  of  producer  milk  and 
furnishing  market  information.  These 
services  should  be  provided  by  the  mar¬ 
ket  administrator  and  the  cost  should  be 
borne  by  producers  receiving  the  service. 
If  a  cooperative  association  is  performing 
such  services  for  its  member  producers, 
the  market  administrator  will  accept 
this  in  lieu  of  his  own  service. 

Orderly  marketing  will  be  promoted 
through  a  marketing  service  program  by 
assuring  individual  producers  that  pay¬ 
ments  received  by  them  for  their  milk 
are  in  accordance  with  the  pricing  pro¬ 
visions  of  the  order  and  accurately  reflect 
the  weights  and  tests  of  milk  delivered. 
Complete  verification  requires  that  but¬ 
terfat  tests  and  weights  of  individual 
producer  deliveries  as  reported  by  the 
handler  are  proved  to  be  accurate. 

Dissemination  of  current  market  in¬ 
formation  to  all  producers  will  promote 
efficiency  in  production,  utilization  and 
marketing  of  milk  and  should  be  in¬ 
cluded  in  the  order  as  an  additional 
phase  of  the  marketing  service  program. 

A  maximum  deduction  of  5  cents  per 
hundredweight  should  be  provided  to 
enable  the  market  administrator  to  per¬ 
form  the  marketing  services  to  pro¬ 
ducers.  This  deduction  will  apply  to  all 
receipts  of  milk  from  producers  for 
whom  he  renders  marketing  services.  If 
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later  experience  indicates  that  market¬ 
ing  services  can  be  performed  at  a  lesser 
rate,  provision  is  made  for  the  Secretary 
to  adjust  the  rate  downward  without  the 
necessity  of  a  hearing. 

Any  cooperative  association  of  pro¬ 
ducers  performing  marketing  services 
for  its  producer-members  shall  receive 
such  deductions  as  the  producer-mem¬ 
bers  authorize  for  providing  such  services 
in  lieu  of  the  5-cent  maximum  rate  de¬ 
ducted  from  payments  made  to  nonmem¬ 
ber  producers. 

Each  pool  handler  shall  be  required  to 
pay  the  market  administrator  as  his  pro 
rata  share  of  the  cost  of  administering 
the  order  not  more  than  5  cents  per  hun¬ 
dredweight  or  such  lesser  amounts  as  the 
Secretary  may  prescribe  on  (1)  producer 
milk  (including  such  handler’s  own  pro¬ 
duction),  (2)  exempt  milk,  and  (3)  other 
source  milk  which  is  classified  as  Class  I 
except  that  the  rate  of  assessment  appli¬ 
cable  to  other  source  milk  received  in  the 
form  of  fluid  milk  products  from  a  fully 
regulated  plant  under  another  Federal 
order  shall  be  the  amount  by  which  the 
rate  of  assessment  under  this  order  ex¬ 
ceeds  the  rate  of  assessment  under  the 
other  Federal  order.  Nonpool  handlers 
will  be  assessed  on  the  quantities  of  other 
source  milk  disposed  of  as  Class  I  milk  on 
routes  in  the  marketing  area  and  buyer 
handlers  shall  pay  on  the  quantities  of 
other  source  milk  classified  as  Class  I. 

The  market  administrator  must  have 
suflicient  funds  to  enable  him  to  admin¬ 
ister  properly  the  terms  of  the  order. 
The  act  provides  that  cost  of  administra¬ 
tion  shall  be  financed  through  assessment 
of  handlers.  One  of  the  duties  of  the 
market  administrator  is  to  verify  the  re¬ 
ceipts  and  disposition  of  milk  from  all 
sources.  Equity  in  sharing  the  cost  of 
administration  of  the  order  among  han¬ 
dlers  will  be  achieved  by  applying  the 
administrative  assessment  to  all  producer 
milk  (including  handler’s  own  produc¬ 
tion)  and  other  source  milk  assigned  to 
Class  I.  Class  I  milk  sold  in  the  market¬ 
ing  area  by  nonpool  handlers  should  bear 
its  proportionate  share  of  the  adminis¬ 
trative  expense. 

In  view  of  the  number  of  small  han¬ 
dlers  who  do  business  in  the  market,  the 
large  volumes  of  milk  anticipated,  the 
distances  involved  and  the  cost  of  admin¬ 
istering  orders  in  comparable  markets, 
an  assessment  rate  of  5  cents  per  hun¬ 
dredweight  is  concluded  necessary  to 
meet  the  expenses  of  administration. 
Provision  should  be  made  to  enable  the 
Secretary  to  reduce  the  rate  of  assess¬ 
ment  below  the  5-cent  maximum  rate 
without  necessitating  an  amendment  to 
the  order.  This  should  be  done  at  such 
time  that  experience  might  reveal  that 
a  lesser  rate  will  provide  adequate  reve¬ 
nue  to  administer  the  order  properly. 

Rulings  on  proposed  findings  and  con¬ 
clusions.  Briefs  and  proposed  findings 
and  conclusions  were  filed  on  behalf  of 
several  interested  parties  in  the  market. 
I’hese  briefs,  proposed  findings  and  con¬ 
clusions  and  the  evidence  in  the  record 
were  considered  in  making  the  findings 
and  conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  set  forth  in  the  briefs  are  in¬ 
consistent  with  the  findings  and  conclu¬ 
sions  herein,  the  requests  to  make  such 


findings  or  to  reach  such  conclusions  are 
denied  for  the  reasons  previously  stated 
in  this  decision. 

General  findings,  (a)  The  proposed 
marketing  agreement  and  order  and  all 
of  the  terms  and  conditions  thereof,  will 
tend  to  effectuate  the  declared  policy  of 
the  act; 

(b)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of  feeds 
and  other  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  marketing  area  and  the  min¬ 
imum  prices  specified  in  the  proposed 
marketing  agreement  and  the  order  are 
such  prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  be  in  the 
public  interest;  and 

(c)  The  proposed  marketing  agree-* 
ment  and  order  will  regulate  the  han¬ 
dling  of  milk  in  the  same  manner  as, 
and  will  be  applicable  to  persons  in  the 
respective  classes  of  industrial  and  com¬ 
mercial  activity  specified  in  a  market¬ 
ing  agreement  upon  which  a  hearing  has 
been  held. 

Rulings  on  exceptions.  In  arriving  at 
the  findings  and  conclusions,  and  the 
regulatory  provisions  of  this  decision, 
each  of  the  exceptions  received  was  care¬ 
fully  and  fully  considered  in  conjunction 
with  the  record  evidence  pertaining 
thereto.  To  the  extent  that  the  findings 
and  conclusions,  and  the  regulatory  pro¬ 
visions  of  this  decision  are  at  variance 
with  any  of  the  exceptions,  such  excep¬ 
tions  are  hereby  overruled  for  the  rea¬ 
sons  previously  stated  in  this  decision. 

Marketing  agreement  and  order.  An¬ 
nexed  hereto  and  made  a  part  hereof  are 
two  documents  entitled,  respectively, 
“Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  the  Southeastern 
New  England  Marketing  Area”,  and 
“Order  Regulating  the  Handling  of  Milk 
in  the  Southeastern  New  England  Mar¬ 
keting  Area,”  which  have  been  decided 
upon  as  the  detailed  and  appropriate 
means  of  effectuating  the  foregoing 
conclusions. 

It  is  hereby  ordered,  That  all  of  this 
decision,  except  the  attached  marketing 
agreement,  be  published  in  the  Federal 
Register.  The  regulatory  provisions  of 
said  marketing  agreement  are  identical 
with  those  contained  in  the  attached 
order  which  will  be  published  with  this 
decision. 

Referendum  Order;  Determination  of 

Representative  Period;  and  Designa¬ 
tion  of  Referendum  Agent 

It  is  hereby  directed  that  a  referen¬ 
dum  be  conducted  among  producers  to 
determine  whether  the  issuance  of  the 
attached  order  regulating  the  handling 
of  milk  in  the  Southeastern  New  England 
marketing  area,  is  approved  or  favored 
by  the  producers,  as  defined  under  the 
terms  of  the  proposed  order,  and  who, 
during  the  representative  period,  were 
engaged  in  the  production  of  milk  for 
sale  within  the  aforesaid  marketing  area. 

The  month  of  July  1958  is  hereby  de¬ 
termined  to  be  the  representative  period 
for  the  conduct  of  such  referendum. 

A.  T.  Radigan  is  hereby  designated 
agent  of  the  Secretary  to  conduct  such 


referendum  in  accordance  with  the  pro. 
cedure  for  the  conduot  of  referenda  to 
determine  producer  approval  of  milk 
marketing  orders  as  published  in  the 
Federal  Register  on  August  10,  1950  (15 
F.  R.  5177) ,  such  referendum  to  be  com- 
pleted  on  or  before  the  20th  day  from  the 
date  this  decision  is  issued. 

Issued  at  Washington,  D.  C.,  this  21st 
day  of  October. 

[seal]  True  D.  Morse, 

Acting  Secretary. 

Order 1  Regulating  the  Handling  of  Milk 
in  the  Southeastern  Hew  England 
Marketing  Area 

Sec. 

990.0  Findings  and  determinations. 

DEFINITIONS 

990.1  General  definitions.  ~* 

990.2  Definitions  of  persons. 

990.3  Definitions  of  plants. 

990.4  Definitions  of  milk  and  milk  prod- 

ucts. 

MARKET  ADMINISTRATOR 

990.10  Designation  of  market  adminis¬ 

trator. 

990.11  Powers  of  market  administrator. 

990.12  Duties  of  market  administrator. 

CLASSIFICATION 

990.20  Skim  milk  and  butterfat  to  be  classi¬ 

fied. 

990.21  Classes  of  utilization. 

990.22  Transfers  of  fluid  milk  products. 

990.23  Responsibility  of  handlers  and  re¬ 

classification  of  milk. 

990.24  Allocation  of  skim  milk  and  butter- 

fat  classified. 

REPORTS,  RECORDS  AND  FACILITIES 

990.30  Reports  of  receipts  and  utilization. 

990.31  Other  reports. 

990.32  Records  and  facilities. 

990.33  Retention  of  records.  ( 

MINIMUM  PRICES 

990.40  Class  prices. 

990.41  Computation  of  New  England  basic 

Class  I  price. 

990.42  Zone  price  differentials  to  handlers. 

990.43  Use  of  equivalent  factors  in  formulas. 

APPLICATION  OF  PROVISIONS 

990.45  Producer-handlers. 

9G0.46  Payments  on  other  source  milk. 

DETERMINATION  OF  BLENDED  PRICE  TO 
PRODUCERS 

990.50  Computation  of  the  obligation  of 

each  pool  handler. 

990.51  Computation  of  the  basic  blended 

price. 

PAYMENTS 

990.60  Time  and  method  of  payment  for 

producer  milk. 

990.61  Butterfat  differential. 

990.62  Zone  price  differentials. 

990.63  Farm  location  differentials. 

990.64  Producer-settlement  fund. 

990.65  Payments  to  the  producer-settlement 

fund. 

990.66  Payments  out  of  the  producer -settle¬ 

ment  fund. 

950.67  Errors  in  payment. 

990.68  Overdue  accounts. 

990.69  Marketing  service. 

990.70  Payment  of  administrative  expense. 

990.71  Termination  of  obligations. 


1This  order  shall  not  become  effective  un¬ 
less  and  until  the  requirements  of  §  990.14  of 
the  rules  of  practice  and  procedure  governing 
proceedings  to  formulate  marketing  agree¬ 
ments  and  marketing  orders  have  been  mH. 
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MISCELLANEOUS  PROVISIONS 

Sec. 

990  80  Effective  time. 

g90  gi  suspension  or  termination. 

990^82  Continuing  obligations. 

990.83  Liquidation. 

990.84  Agents. 

990.85  Separability  of  provisions. 

Atjthoritt:  §§  990.0  to  990.85  issued  under 

sec.  5,  49  Stat.  753,  as  amended;  7  U.  S.  C. 
608c. 

§  990.0  Findings  and  determina¬ 
nts _ (a)  Findings  upon  the  basis  of 

the  hearing  record.  Pursuant  to  the 
provisions  of  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended 
(7  U.  S.  C.  601  et  seq.) ,  and  the  appli¬ 
cable  rules  of  practice  and  procedure, 
governing  the  formulation  of  marketing 
agreements  and  marketing  orders  (7 
CFR  Part  900) ,  a  public  hearing  was  held 
upon  a  proposed  marketing  agreement 
and  a  proposed  order  regulating  the  han¬ 
dling  of  milk  ih  the  Southeastern  New 
England  marketing  area.  Upon  the  basis 
of  the  evidence  introduced  at  such  hear¬ 
ing  and  the  record  thereof,  it  is  found 
that: 

(1)  The  said  order,  and  all  of  the 
terms  and  conditions  thereof,  will  tend 
to  effectuate  the  declared  policy  of  the 
act; 

(2)  The  parity  prices  of  milk  as  de¬ 
termined  pursuant  to  section  2  of  the 
act  are  not  reasonable  in  view  of  the 
price  of. feeds,  available  supplies  of  feeds, 
and  other  economic  conditions  which 
affect  market  supply  and  demand  for 
milk  in  the  said  marketing  area,  and  the 
minimum  prices  specified  in  the  order 
are  such  prices  as  will  reflect  the  afore¬ 
said  factors,  insure  a  sufficient  quantity 
of  pure  and  wholesome  milk  and  be  in 
the  public  interest; 

(3)  The  said  order  regulates  the  han¬ 
dling  of  milk  in  the  same  manner  as,  and 
is  applicable  only  to  persons  in  the  re¬ 
spective  classes  of  industrial  or  commer¬ 
cial  activity  specified  in  a  marketing 
agreement  upon  which  a  hearing  has 
been  held; 

(4)  All  milk  and  milk  products  han¬ 
dled  by  handlers,  as  defined  in  this  or¬ 
der,  are  in  the  current  of  interstate 
commerce  or  directly  burden,  obstruct, 
or  affect  interstate  commerce  in  milk  or 
its  products;  and 

(5)  It  is  hereby  found  that  the  nec¬ 
essary  expense  of  the  market  adminis¬ 
trator  for  the  maintenance  and  func¬ 
tioning  of  such  agency  will  require  the 
payment,  as  a  pro  rata  share  of  such 
expense,  5  cents  per  hundredweight  or 
such  amount  not  to  exceed  5  cents  per 
hundredweight  as  the  Secretary  may 
prescribe  as  follows:  (i)  by  each  pool 
handler  with  respect  to  (a)  receipts  of 
producer  milk,  including  such  handler’s 
own  production,  (b)  receipts  of  exempt 
milk,  and  (c)  receipts  of  other  source 
milk  classified  as  Class  I;  (ii)  by  each 
buyer-handler  with  respect  to  receipts 
of  other  source  milk  classified  as  Class 
I,  and  (iii)  by  each  nonpool  handler,  ex¬ 
cept  a  buyer-handler,  with  respect  to 
other  source  milk  disposed  of  as  Class  I 
milk  in  the  marketing  area  on  routes. 

In  lieu  of  the  payments  prescribed 
above,  in  the  case  of  such  other  source 
receipts  from  a  plant  regulated  under  an¬ 
other  Federal  order,  the  rate  of  payment 
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shall  be  an  amount  by  which  the  rate  of 
assessment  under  this  order  exceeds  the 
rate  of  assessment  applicable  on  such 
milk  under  other  Federal  orders. 

Order  relative  to  handling.  It  is  there¬ 
fore  ordered,  that  on  and  after  the  effec¬ 
tive  date  hereof,  the  handling  of  milk 
in  the  Southeastern  New  England  mar¬ 
keting  area  shall  be  in  conforrAity  to, 
and  in  compliance  with,  the  following 
terms  and  conditions: 

DEFINITIONS 

§  990.1  General  definitions.  (a) 
“Act”  means  Public  Act  No.  10,  73d  Con¬ 
gress,  as  amended,  and  re-enacted  and 
amended  by  the  Agricultural  Market¬ 
ing  Agreement  Act  of  1937,  as  amended. 

(b)  “Southeastern  New  England  mar¬ 

keting  area”,  hereinafter  referred  to  as 
the  “marketing  area”  means  all  of  the 
territory  included  within  the  boundary 
lines  of  the  State  of  Rhode  Island  (ex¬ 
cluding  Block  Island)  and  the  Massa¬ 
chusetts  counties  of  Bristol,  Plymouth 
(excluding  the  towns  of  Hingham  and 
Hull)  and  Barnstable,  together  with  all 
piers,  docks  and  wharves  connected 
therewith  and  craft  mooted  thereat  and 
including  all  territory  within  such 
boundaries  which  is  occupied  by  Govern¬ 
ment  (municipal,  State  or  Federal)  in¬ 
stallations,  institutions,  or  other  estab¬ 
lishments.  ,  * 

(c)  “Route”  means  any  disposition  to 
retail  or  wholesale  outlets  (including  any 
delivery  by  a  vendor  or  from  a  plant 
store)  of  fluid  milk  products  classified  as 
Class  I  milk  pursuant  to  §  990.21  (a) 
other  than  in  bulk  to  a  plant. 

§  990.2  Definitions  of  persons,  (a) 
“Person”  means  any  individual,  partner¬ 
ship,  corporation,  association,  or  any 
other  business  unit. 

(b)  “Secretary”  means  the  Secretary 
of  Agriculture  of  the  United  States  or 
any  officer  or  employee  of  the  United 
States  authorized  to  exercise  the  powers 
and  to  perform  the  duties  of  the  Sec¬ 
retary  of  Agriculture. 

(c)  “Dairy  farmer”  means  any  person 
who  delivers  bulk  milk  of  his  own  pro¬ 
duction  to  a  plant. 

(d)  “Dairy  farmer  for  other  markets” 
means  any  person  described  in  subpara¬ 
graphs  (1),  (2),  and  (3)  of  this  para¬ 
graph: 

(1)  Any  dairy  farmer  with  respect  to 
milk  which  is  purchased  from  him  by  a 
dealer  who  does  not  operate  a  pool  plant 
during  the  month  and  which  milk  is 
moved  to  another  handler’s  pool  plant 
directly  from  the  dairy  farmer’s  farm; 

(2)  Any  dairy  farmer  with  respect  to 

milk  which  is  purchased  from  him  by  a 
dealer  who  during  the  month  operated 
both  pool  and  nonpool  plant (s)  and 
which  milk  is  moved  to  a  pool  plant,  if 
such  dealer  caused  milk  from  the  same 
farm  to  be  moved  as  nonpool  milk  to  a 
nonpool  plant(s).  during  the  same 
month;  v 

(3)  Any  dairy  farmer  whose  milk  Is 
received  by  a  handler  at  a  pool  plant 
during  the  months  of  December  through 
June  from  a  farm  from  which  the  han¬ 
dler  received  nonpool  milk  during  any  of 
the  preceding  months  of  July  through 
November:  Provided,  That  the  term  shall 
not  include  any  person  who  was  a  pro- 
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ducer-handler  during  any  of  the  pre¬ 
ceding  months  of  July  through  Novem¬ 
ber  or  any  dairy  farmer  from  whom  the 
handler  received  milk  during  such 
months  of  July  through  November  only 
at  a  plant  which  was  a  pool  plant  under 
another  order  but  which  met  all  of  the 
applicable  requirements  for  pool  plant 
status  under  this  part  during  such 
months ; 

(4)  As  used  in  this  paragraph,  the 
terms  “handler”  and  “dealer”  include  af¬ 
filiates  of  and  persons  who  control  or  are 
controlled  by,  the  handler  or  dealer. 

(e)  “Producer”  means  any  dairy . 
farmer  (except  a  dairy  farmer  for  other 
markets,  a  producer-handler  or  a  dairy 
farmer  who  is  a  producer  under  another 
Federal  order  with  respect  to  milk  di¬ 
verted  from  a  plant  subject  to  such  other 
order)  whose  milk  is  delivered  from  his 
farm  to  a  pool  plant  or  is  diverted  in  ac¬ 
cordance  with  subparagraphs  (1)  to 
(4)  of  this  paragraph  if  the  handler,  in 
filing  his  monthly  report  pursuant  to 
§  990.30  reports  the  milk  as  receipts  from 
a  producer  at  such  pool  plant: 

(1)  To  the  pool  plant  of  another  han¬ 
dler  or  to  the  plant  of  a  buyer-handler; 

(2)  To  a  nonpool  plant  (except  the 
plant  of  a  buyer -handler)  during  any 
month  from  July  through  September  on 
not  more  than  8  days  (four  days  in  the 
case  of  every-other-day  delivery)  during 
such  month;  ^ 

(3)  To  a  nonpool  plant  *  (except  the 
plant  of  a  buyer-handler)  during  any 
month  from  October  through  March  on 
not  more  than  12  days  (six  days  in  the 
case  of  every-other-day  delivery)  during 
such  month;  or 

(4)  To  a  nonpool  plant  during  the 
months  of  April  through  June. 

(f)  “Association  of  producers”  means 
any  cooperative  marketing  association 
which  the  Secretary  determines  to  be 
qualified  pursuant  to  the  provisions  of 
the  act  of  Congress  of  February  18, 1922, 
known  as  the  “Capper-Volstead  Act,” 
and  to  be  engaged  in  making  collective 
sales  or  marketing  of  milk  or  its  products 
for  the  producers  thereof. 

(g)  “Handler”  means  any  person  who 
during  the  month  operates  a  pool  plant, 
or  any  other  plant  from  which  fluid  milk 
products  are  disposed  of,  directly  or  in¬ 
directly,  in  the  marketing  ai$a. 

(h)  “Pool  handler”  means  any  handler 
in  his  capacity  as  the  operator  of  a  pool 
plant. 

(i)  “Producer-handler”  means  any 
person  who  is  both  a  dairy  farmer  and 
a  handler  who  processes  milk  from  his 
own  farm  production,  distributing  all  or 
a  portion  of  such  milk  as  Class  I  milk  on 
routes  in  the  marketing  area  and  (1) 
whose  own  farm  production  does  not 
exceed  1,075  pounds  on  a  daily  average 
during  the  month  and  whose  only  source 
of  supply  for  fluid  milk  products,  is  milk 
of  his  own  farm  production  and  pack¬ 
aged  fluid  milk  products  from  pool 
plants,  or  (2)  whose  sole  source  of  sup¬ 
ply  for  fluid  milk  products  is  milk  of  his 
own  farm  production:  Provided,  That 
the  maintenance,  care,  and  management 
of  the  dairy  animals  and  other  resources 
necessary  to  produce  the  milk  and  the 
processing,  packaging  and  distribution 
of  the  milk  are  the  personal  enterprise 
and  the  personal  risk  of  such  person. 
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(J)  "Buyer-handler”  means  any  han¬ 
dler  who  operates  a  bottling  or  process¬ 
ing  plant  from  which  at  least  10  percent 
of  his  total  receipts  of  fluid  milk  products 
is  disposed  of  by  him  as  Class  I  milk  on 
routes  in  the  marketing  area  during  the 
month  and  whose  entire  supply  of  fluid 
milk  products  is  received  from  other 
handlers. 

(k)  "Dealer”  means  any  person  who 
operates  a  plant  at  which  he  engages  in 
the  business  of  receiving  fluid  milk  prod¬ 
ucts  for  resale  or  manufacture  into  milk 
products,  whether  or  not  he  disposes  of 
any  fluid  milk  products  in  the  marketing 
area. 

§  990.3  Definitions  of  plants,  (a) 
"Plant”  means  the  land,  buildings,  sur¬ 
roundings,  facilities  and  equipment, 
whether  owned  or  operated  by  one  or 
more  persons,  constituting  a  single  oper¬ 
ating  unit  or  establishment  for  the  re¬ 
ceiving,  handling,  or  processing  of  milk 
or  milk  products. 

(b)  "Receiving  plant”  means  any  plant 
which  is  currently  used  for  receiving, 
weighing  or  measuring,  sampling,  and 
cooling  milk  received  there  directly  from 
dairy  farmers’  farms  in  cans,  and  for 
washing  and  sterilizing  such  cans;  or 
which  is  currently  used  for  receiving  milk 
directly  from  dairy  farmers’  farms  by 
tank  truck;  and  at  which  are  currently 
maintained  weight  sheets  or  other  rec¬ 
ords  of  the  individual  farmers’  deliveries. 

(c)  "Pool  plant”:  Subject  to  the  condi¬ 
tions  of  subparagraphs  (1),  (2)  and  (3) 
of  this  paragraph  "pool  plant”  means 

(i)  any  receiving  plant  from  which  at 
least  10  percent  of  its  total  receipts  of 
milk  directly  from  dairy  farmers  is  dis¬ 
posed  of  in  the  marketing  area  on  routes 
during  the  month  as  Class  I  milk  and  not 
less  than  50  percent  of  such  receipts  are 
disposed  of  during  the  month  as  Class  I 
milk  either  inside  or  outside  the  market¬ 
ing  area;  (ii)  any  receiving  plant  other 
than  a  plant  specified  in  (i)  of  this  para¬ 
graph,  from  which  not  less  than  30  per¬ 
cent  of  its  receipts  of  milk  from  dairy 
farmers  is  shipped  during  the  month  as 
bulk  milk  to  a  plant  from  which  at  least 
10  percent  of  its  total  receipts  of  fluid 
milk  products,  other  than  exempt  milk, 
is  disposed  of  in  the  marketing  area  as 
Class  I  milk  on  routes  and  not  less  than 
50  percent  of  such  receipts  is  disposed 
of  as  Class  I  milk  either  inside  or  outside 
the  marketing  area;  or  (iii)  any  plant 
located  in  the  marketing  area  and  oper¬ 
ated  by  an  association  of  producers. 

(l)  A  plant  shall  not  qualify  as  a  pool 
plant  if  it  is  operated  as  the  plant  of  a 
producer-handler  or  as  a  pool  plant  pur¬ 
suant  to  the  provisions  of  another  Fed¬ 
eral  marketing  agreement  or  order. 

(2)  Any  plant  which  qualified  as  a 
pool  plant  pursuant  to  (ii)  of  this  para¬ 
graph  during  each  of  the  preceding 
months  of  July  through  November  shall 
be  a  pool  plant  during  the  entire  period 
of  December  through  June  unless  the 
handler’s  written  request  for  nonpool 
status  for  such  seven-month  period  is 
received  by  the  market  administrator 
prior  to  the  first  day  of  December:  Pro¬ 
vided,  That  if  the  reporting  provisions 
of  the  order  are  made  effective  prior  to 
December  1,  1958,  any  plant  qualified  as 
a  pool  plant  pursuant  to  (ii)  of  this  para¬ 


graph  during  the  period  from  the  effec¬ 
tive  date  of  such  reporting  provisions 
through  November  30,  1958  shall  be 
qualified  as  a  pool  plant  during  the 
months  of  December  1958  through  June 
1959:  And  provided  further.  That  if  such 
reporting  provisions  are  not  made  effec¬ 
tive  prior  to  December  1,  1958  the  first 
month  or  portion  thereof  in  which  such 
provisions  are  effective  shall  constitute 
the  qualifying  period  for  pooling  for  the 
subsequent  months  through  June  1959 
and  in  lieu  of  the  30  percent  shipping  re¬ 
quirement  specified  in  (ii)  of  this  para¬ 
graph  a  25  percent  shipment  shall 
constitute  qualification  and  any  request 
for  nonpool  status  during  the  period 
through  June  1959  must  be  made  of  the 
market  administrator  oh  or  before  the 
last  day  of  the  first  month  or  portion 
thereof  in  which  such  reporting  provi¬ 
sions  are  effective. 

(3)  Any  plant  which  was  a  nonpool 
plant  during  any  of  the  months  of  July 
through  November  shall  not  be  a  pool 
plant  in  any  of  the  following  months  of 
December  through  June  in  which  it  was 
operated  by  the  same  handler,  an  affil¬ 
iate  of  the  handler  or  any  person  who 
controls  or  is  controlled  by  the  handler 
unless  its  operation  during  the  July- 
November  period  was  in  the  handler’s 
capacity  as  a  producer-handler:  Pro¬ 
vided,  That  this  subparagraph  shall  not 
apply  to  any  plant  which  met  all  of  the 
applicable  requirements  for  pool  plant 
status  under  this  order  during  each  of 
such  months  of  July  through  November, 
but  had  nonpool  status  because  it  was 
a  pool  plant  under  another  Federal 
order:  And  provided  further.  That  the 
application  of  this  subdivision  for  the 
period  through  June  1959,  shall  be  based 
on  a  plant’s  nonpool  status  during  the 
period  set  forth  in  the  two  provisos  of 
subparagraph  (2)  of  this  paragraph. 

§  990.4  Definitions  of  milk  and  milk 
products,  (a)  "Milk”  means  the  com¬ 
modity  received  from  a  dairy  farmei  at 
a  plant  as  cow’s  milk.  The  term  also 
includes  milk  so  received  which  later  has 
its  butterfat  content  adjusted  to  at  least 
one-half  of  1  percent  but  less  than 
10  percent;  frozen  milk;  reconstituted 
milk;  and  50  percent  of  the  quantity,  by 
weight  of  “half  and  half”. 

(b)  “Cream”  means  that  portion  of 
milk,  containing  not  less  than  16  per¬ 
cent  of  butterfat,  which  rises  to  the  sur¬ 
face  of  milk  on  standing,  or  is  separated 
from  it  by  centrifugal  force.  The  term 
also  includes  sour  cream;  frozen  cream; 
milk  and  cream  mixtures  containing  16 
percent  or  more  of  butterfat;  and  50  per¬ 
cent  of  the  quantity,  by  weight,  of  "half 
and  half”. 

(c)  "Half  and  half”  means  any  fluid 

milk  product,  except  concentrated  milk, 
the  butterfat  content  of  which  has  been 
adjusted  to  at  least  10  percent  but  less 
than  16  percent.  < 

(d)  “Concentrated  milk”  means  the 
concentrated,  unsterilized  milk  product 
resembling  plain  condensed  milk  which 
is  disposed  of  in  fluid  form  for  human 
consumption. 

(e)  “Fluid  milk  products”  means  milk, 
flavored  milk,  skim  milk,  flavored  skim 
milk,  cultured  skim  milk,  buttermilk,  and 
concentrated  milk  in  fluid  form  or  any 


mixture  in  fluid  form  of  milk,  skim  milk 
and  cream  containing  less  than  10  j*r. 
cent  of  butterfat  (except  eggnog,  yogurt 
ice  cream  mix,  evaporated  or  condensed 
milk  and  sterilized  products  in  hermeti- 
cally  sealed  containers). 

(f)  "Producer  milk”  means  only  that 
skim  milk  and  butterfat  contained  in 
milk  (1)  received  at  a  pool  plant  directly 
from  producers,  or  (2)  diverted  from  & 
pool  plant  in  accordance  with  the  condi- 
tions  set  forth  in  §  990.2  (e) . 

(g)  “Exempt  milk”  means  all  skim 
milk  and  butterfat:  (1)  Received  at  a 
pool  plant  as  milk,  in  bulk,  from  a  non- 
pool  plant  to  be  processed  and  packaged 
and  for  which  an  equivalent  quantity  of 
skim  milk  and  butterfat  in  the  form  of 
packaged  fluid  milk  products  is  returned 
to  the  operator  of  the  nonpool  plant  dur- 
ing  the  same  month,  if  such  receipt  and 
return  occurs  during  an  interval  in 
which  the  facilities  of  the  nonpool  plant 
at  which  the  milk  is  usually  processed 
and  packaged  are  temporarily  unusable 
because  of  fire,  flood,  storm,  or  5dm«Br 
extraordinary  circumstances  completely 
beyond  the  dealer’s  control;  or  (2)  re¬ 
ceived  at  a  pool  plant  in  the  form  of 
packaged  fluid  milk  products  from  a  non. 
pool  plant  in  return  for  which  an  equiva¬ 
lent  quantity  of  skim  milk  and  butterfat 
in  the  form  of  bulk  milk  is  moved  from 
a  pool  plant  for  processing  and  packag¬ 
ing  during  the  same  month. 

(h)  “Other  source  milk”  means  all 
skim  milk  and  butterfat  contained  in  or 
represented  by  (1)  receipts  (including 
any  Class  II  milk  product  produced  in 
the  handler’s  plant  during  a  prior 
month)  in  a  form  other  than  as  fluid 
milk  products  which  are  reprocessed, 
converted  or  combined  into  another 
product  during  the  month,  and  (2)  re¬ 
ceipts  (other  than  exempt  milk)  in  the 
form  of  fluid  milk  products  from  any 
source  other  than  producers  or  a  pool 
plant(s). 

MARKET  ADMINISTRATOR 

§  990.10  Designation  of  market  ad¬ 
ministrator.  The  agency  for  the  ad¬ 
ministration  of  this  part  shall  be  a 
market  administrator  who  shall  be  a 
person  selected  by  the  Secretary.  Such 
person  shall  be  entitled  to  such  compen¬ 
sation  as  may  be  determined  by,  and 
shall  be  subject  to  removal  at  the  discre¬ 
tion  of  the  Secretary. 

§  990.11  Powers  of  market  adminis¬ 
trator.  The  market  administrator  shall 
have  the  following  powers  with  respect  to 
this  part: 

(a)  To  administer  its  terms  and  pro¬ 
visions; 

(b)  To  make  rules  and  regulations  to 
effectuate  its  terms  and  provisions; 

(c)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  its  terms  and  provisions;  and 

(d)  To  recommend  amendments  to 
the  Secretary. 

§  990.12  Duties  of  market  administra¬ 
tor.  The  market  administrator  shall  per¬ 
form  all  duties  necessary  to  administer 
the  terms  and  provisions  of  this  part, 
including,  but  not  limited  to  the  follow¬ 
ing: 

(a)  Within  45  days  following  the  date 
upon  which  he  enters  upon  his  duties, 
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Friday,  October  24,  1958 

execute  and  deliver  to  the  Secretary  a 
bond  conditioned  upon  the  faithful  per¬ 
formance  of  his  duties,  in  an  amount  and 
with  sureties  thereon  satisfactory  to 
the  Secretary; 

(b)  Employ  and  fix  the  compensa¬ 
tion  of  such  persons  as  may  be  necessary 
to  enable  him  to  exercise  his  powers  and 
perform  his  duties , 

(c)  Obtain  a  bond  in  a  reasonable 
amount,  and  with  reasonable  surety 
thereon,  covering  each  employee  who 
handles  funds  entrusted  to  the  market 
administrator; 

'  (d)  Pay,  out  of  the  funds  provided  by 
§  990.70:  (1)  The  cost  of  his  bond  and 
the  bonds  of  his  employees,  (2)  his  own 
compensation  and  (3)  all  other  expenses, 
except  those  incurred  under  §  990.69, 
necessarily  incurred  by  him  in  the  main¬ 
tenance  and  functioning  of  his  office  and 
in  the  performance  of  his  duties; 

(e)  Keep  such  books  and  records  as 
will  clearly  reflect  the  transactions  pro¬ 
vided  for  in  this  part  and  upon  request 
by  the  Secretary,  surrender  the  same  to 
such  other  person  as  the  Secretary  may 
designate ; 

(f)  Publicly  announce  at  his  discre¬ 
tion,  unless  otherwise  directed  by  the 
Secretary,  by  posting  in  a  conspicuous 
place  in  his  office  and  by  such  other 
means  as  he  deems  appropriate,  the 
name  of  any  pool  handler  who,  within  5 
days  after  the  date  upon  which  he  is 
required  to  perform  such  acts,  l;as  not 
made  reports  pursuant  to  §§  990.30  and 
990.31  (b)  (3),  or  payments  pursuant  to 
§§  990.60  to  990.70; 

(g)  Submit  his  books  and  records  to 
examination  by  the  Secretary,  and  fur¬ 
nish  such  information  and  reports  as  the 
Secretary  may  request; 

(h)  Verify  all  reports  and  payments  of 
each  handier,  by  audit,  if  necessary,  of 
handlers’  records  and  if  made  available 
to  the  market  administrator  of  the  rec¬ 
ords  of  any  person  upon  whose  utilization 
the  classification  of  skim  milk  and  but- 
terfat  for  such  handler  depends; 

(i)  Prepare  and  disseminate  for  the 
benefit  of  producers,  consumers,  and 
handlers,  such  general  statistics  and  in¬ 
formation  as  reflects  the  operation  of  this 
order -and  which  do  not  reveal  confiden¬ 
tial  information; 

(j)  On  or  before  the  date  specified, 
publicly  announce  by  posting  in  a  con¬ 
spicuous  place  in  his  office  and  by  such 
other  means  as  he  deems  appropriate, 
the  following: 

(1)  The  26th  day  of  each  month,  the 
Class  I  price  computed  pursuant  to 
§990.40  (a)  for  the  following  month; 

(2)  The  5th  day  of  each  month  the 
Class  II  price  computed  pursuant  to 
§  990.40  (b)  and  the  butterfat  differen¬ 
tial  computed  pursuant  to  §  990.61  both 
for  the  preceding  month; 

(3)  The  12th  day  of  each  month,  the 
basic  blended  price  computed  pursuant 
to  §  990.51  and  the  zone  blended  prices 
resulting  from  the  adjustment  of  the 
basic  blended  price  by  the  zone  price 
differentials  pursuant  to  §  990.42,  both 
for  the  preceding  month. 

(k)  Give  each  of  the  producers  deliv¬ 
ering  to  a  plant,  as  reported  by  the  han¬ 
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dler,  prompt  written  notice  of  his  actual 
or  potential  loss  of  producer  status  for 
the  first  month  in  which  the  plant’s 
status  has  changed  or  is  changing  to 
that  of  a  nonpool  plant. 

CLASSIFICATION 

§  990.20  Skim  milk  and  butterfat  to 
be  classified.  All  skim  milk  and  butter- 
fat  which  is  required  to  be  reported  pur¬ 
suant  to  §  990.30  shall  be  classified  by  the 
market  administrator  pursuant  to  the 
provisions  of  §§  990.21  to  990.24. 

§  990.21  Classes  of  utilization.  Sub¬ 
ject  to  the  conditions  set  forth  in 
§§  990.22,  990.23,  and  990.24  the  classes 
of  utilization  shall  be  as  follows: 

(a)  Class  I  milk.  Class  I  milk  shall 
be  all  skim  milk  (including  that  used  to 
produce  concentrated  milk  and  reconsti¬ 
tuted  or  fortified  skim  milk)  and  butter- 
fat:  (1)  Sold,  distributed  or  disposed  of 
in  the  form  of  fluid  milk  products  (ex¬ 
cept  as  provided  in  paragraph  (b) 
of  this  section)  and  (2)  not  accounted 
for  as  Class  II  milk. 

(b)  Class  II  milk.  Class  II  milk  shall 
be  all  skim  milk  and  butterfat  (1)  used 
to  produce  any  product  except  a  fluid 
milk  product;  (2)  disposed  of  for  live¬ 
stock  feed  or  to  bakeries,  soup  factories 
and  similar  establishments;  (3)  con¬ 
tained  in  skim  milk  dumped  if  the  condi¬ 
tions  of  §  990.31  (e)  are  met  by  the 
handler;  (4)  contained  in  inventory  of 
fluid  milk  products  on  hand  at  the  end 
of  the  month;  and  (5)  in  plant  shrinkage 
not  in  excess  of  two  percent  of  receipts 
of  skim  milk  and  butterfat,  respectively. 

§  990.22  Transfers  of  fluid  milk 
products.  Skim  milk  and  butterfat  dis¬ 
posed  of  in  the  form  of  any  fluid  milk 
product  from  a  pool  plant  to  another 
plant  shall  be  classified: 

(a)  In  the  class  in  which  assigned  at 
the  transferee-plant  pursuant  to  §  990.24 
if  moved  to  another  pool  plant. 

(b)  As  Class  I  milk  if  moved  to  the 
plant  of  a  producer-handler. 

(c)  In  the  class  in  which  assigned 
under  the  other  order  if  moved  to  a  fully 
regulated  plant  under  another  Federal 
order. 

(d)  As  Class  I  milk  if  moved  to  a  non¬ 
pool  plant,  except  the  plant  of  a  pro¬ 
ducer-handler  or  a  fully  regulated  plant 
under  another  Federal  order,  unless 
Class  II  utilization  is  established:  Pro¬ 
vided,  That  (1)  the  amount  of  such 
skim  milk  and  butterfat  assigned  to  Class 
I  shall  not  be  less  than  the  Class  I  dis¬ 
position  from  the  transferee-plant  of 
skim  milk  and  butterfat,  respectively,  in 
the  form  of  fluid  milk  products  on  routes 
in  the  marketing  area,  and  12)  the 
amount  of  such  skim  milk  and  butterfat 
assigned  to  Class  n.  shall  in  no  event  be 
greater  than  that  volume  of  skim  milk 
and  butterfat,  respectively,  received  in 
the  form  of  fluid  milk  products  from  fully 
regulated  plants  under  any  Federal 
order,  which  is  in  excess  of  the  Class 
I  utilization  at  such  transferee-plant. 

(e)  By  applying  the  provisions  of 
paragraphs  (a)  to  (d)  of  this  sec¬ 
tion,  whichever  is  applicable  if  moved  to 
a  nonpool  plant,  except  the  plant  of  a 


producer-handler  or  a  fully  regulated 
plant  under  another  Federal  order,  and 
thence  to  another  plant:  Provided,  That 
if  the  other  plant  to  which  such  move¬ 
ment  is  made  is  located  outside  the  New 
England  States  and  New  York  State, 
classification  shall  be  as  Class  I  milk. 

§  990.23  Responsibility  of  handlers 
and  reclassification  of  milk,  (a)  All 
skim  milk  and  butterfat  shall  be  Class  I 
milk  unless  the  handler  who  first  receives 
such  skim  milk  or  butterfat  proves  to  the 
market  administrator  that  such  skim 
milk  and  butterfat  should  be  classified 
as  Class  II  milk. 

(b)  Any  skim  milk  or  butterfat  shall 
be  reclassified  if  verification  by  the  mar¬ 
ket  administrator  discloses  the  original 
classification  was  incorrect. 

§  990.24  Allocation  of  skim  milk  and 
butterfat  classified,  (a)  For  each  month 
the  market  administrator  shall  correct 
for  mathematical  and  for  other  obvious 
errors  the  reports  submitted  by  each 
handler  pursuant  to  §  990.30  and  shall 
compute  the  total  pounds  of  skim  jmilk 
and  butterfat  in  producer  milk  in  each 
class  for  such  handler:  Provided,  That  if 
any  of  the  water  contained  in  the  milk 
from  which  a  product  is  made  is  removed 
before  the  product  is  utilized  or  disposed 
of  by  the  handler,  the  pounds  of  skim 
milk  disposed  of  in  such  product  shall  be 
considered  to  be  an  amount  equivalent 
to  the  nonfat  milk  solids  contained  in 
such  product  pltts  all  of  the  water  nor¬ 
mally  associated  with  such  solids  in  the 
form  of  whole  milk. 

( b )  Skim  milk  shall  be  allocated  in  the 
following  manner: 

(1)  Subtract  from  the  total  pounds  of 
skim  milk  in  each  class,  in  series  begin¬ 
ning  with  Class  n  milk,  the  pounds  of— 
skim  milk  in  other  source  milk,  received 
during  the  month  in  a  form  other  than 
fluid  milk  products ; 

(2)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  each  class  in 
series  beginning  with  Class  n  milk,  the 
pounds  of  skim  milk  received  during  the 
month  in  other  source  milk  in  the  form 
of  fluid  milk  products  from  plants  other 
than  fully  regulated  plants  under  the 
provisions  of  another  Federal  order; 

(3)  (i)  During  the  months  of  July 
through  September,  subtract  from  the 
pounds  of  skim  milk  in  Class  n  milk  an 
amount  equal  to  the  remaining  volume 
of  skim  milk  in  Class  n  milk  or  the  prod¬ 
uct  obtained  by  multiplying  by  0.15  the 
pounds  of  skim  milk  in  receipts  of  milk 
from  producers,  whichever  is  less; 

(ii)  During  the  months  of  October 
through  June,  subtract  from  the  pounds 
of  skim  milk  in  Class  n  milk  an  amount 
equal  to  the  remaining  volume  of  skim 
milk  in  Class  n  milk  or  the  product  ob¬ 
tained  by  multiplying  by  0.05  the  pounds 
of  skim  milk  in  receipts  of  milk  from  pro¬ 
ducers,  whichever  is  less; 

(4)  Subtract  from  the  remaining* 
pounds  of  skim  milk  in  each  class  in 
series  beginning  with  Class  n  milk  the 
pounds  of  skim  milk  in  bulk  receipts  of 
fluid  milk  products  from  fully  regulated 
plants  under  the  provisions  of  another 
Federal  order; 
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(5)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  I  milk  the 
pounds  of  skim  milk  received  during  the 
month  as  exempt  milk; 

(6)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  I  milk  the 
pounds  of  skim  milk  in  packaged  fluid 
milk  products  received  from  fully  regu¬ 
lated  plants  under  the  provisions  of  an¬ 
other  Federal  order; 

(7)  Add  to  the  remaining  pounds  of 
skim  milk  in  Class  II  the  pounds  of  skim 
milk  subtracted  pursuant  to  subpara¬ 
graph  (3)  of  this  paragraph;  and 

(8)  Subtract  from  the  remaining 
pounds  of  skim  milk  in  Class  n  milk  the 
pounds  of  skim  milk  contained  in  inven¬ 
tory  of  fluid  milk  products  on  hand  at 
the  beginning  of  the  month:  Provided, 
That  if  the  pounds  of  skim  milk  in  such 
inventory  exceeds  the  remaining  pounds 
of  skim  milk  in  Class  n  the  balance  shall 
be  subtracted  from  the  pounds  of  skim 
milk  in  Class  I  milk;  then 

(9)  Assign  to  the  remaining  pounds  of 
skim  milk  in  each  class  in  sequence  be¬ 
ginning  with  Class  I  milk,  the  pounds 
of  skim  milk  in:  (i)  receipts  of  fluid 
milk  products  from  the  pool  plants  of 
other  handlers  not  subject  to  a  zone 
price  differential,  (ii)  receipts  of  pro¬ 
ducer  milk  at  the  handler’s  pool  plant (s) 
not  subject  to  a  zone  price  differential, 

(iii)  receipts  of  producer  milk  at  the 
handler’s  pool  plant (s)  to  which  a  zone 
price  differential  is  applicable,  equal  to 
the  volume  of  skim  milk  in  fluid  milk 
products  disposed  of  directly  from  such 
plant(s)  as  Class  I  milk  outside  the  mar¬ 
keting  area,  (iv)  receipts  of  fluid  milk 
products  from  the  pool  plants  of  other 
handlers  not  previously  assigned  pursu¬ 
ant  to  subdivision  (i)  of  this  subpara¬ 
graph,  in  the  order  of  the  nearness  of 
the  plants  to  Providence  according  to 
their  zone  locations,  and  (v)  receipts  of 
producer  milk  at  the  handler’s  pool 
plants  not  previously  assigned  pursuant 
to  subdivisions  (ii)  and  (iii)  of  this  sub- 
paragraph  in  the  order  of  the  nearness 
of  the  plant (s)  to  Providence  according 
to  their  zone  locations. 

(10)  Any  remaining  pounds  of  skim 
milk  in  each  class  not  assigned  shall  be 
called  “overage”.  v 

(c)  Butterfat  shall  be  allocated  in  ac¬ 
cordance  with  the  same  procedure  pre¬ 
scribed  for  skim  milk  in  paragraph  (b) 
of  this  section;  and 

(d)  Add  the  pounds  of  skim  milk  and 
butterfat  allocated  to  producer  milk  in 
each  class,  pursuant  to  paragraphs  (b) 
and  (c)  of  this  section. 

REPORTS,  RECORDS  AND  FACILITIES 

§  990.30  Reports  of  receipts  and  utili¬ 
zation.  Each  pool  handler  and  each 
nonpool  handler,  other  than  a  producer- 
handler  who  operates  a  nonpool  plant 
from  which  fluid  milk,  products  are  dis¬ 
posed  of  in  the  marketing  area  on  routes 
,  shall  report  to  the  market  administrator 
in  the  manner  set  forth  in  paragraphs 

(a)  and  (b)  of  this  section:  Provided, 
That  during  the  first  six  months  of 
operation  under  this  order  the  handler, 
if  he  so  elects  may  report  the  volumes  of 
milk  and  milk  products  received  and  dis¬ 


posed  of  in  the  respective  classes  in  lieu 
of  reporting  separately  the  skim  milk  and 
butterfat  components  of  such  milk  and 
milk  products. 

(a)  On  or  before  the  8th  day  after  the 
end  of  each  month  each  pool  handler 
shall  report  for  each  of  his  pool  plants 
for  such  month  to  the  market  adminis¬ 
trator  in  the  detail  and  on  forms  pre¬ 
scribed  by  the  market  administrator,  as 
follows : 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(i)  The  receipts  of  producer  milk  (in¬ 
cluding  such  handler’s  own  farm  pro¬ 
duction)  ; 

(ii)  The  receipts  of  fluid  milk  products 
from  other  pool  plants; 

(iii)  The  receipts  of  exempt  milk; 

(iv)  The  receipts  of  other  source  milk; 

(v)  Inventories  of  fluid  milk  products 
on  hand  at  the  beginning  and  end  of  the 
month;  and 

(vi)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  paragraph. 

(b)  On  or  before  the  8th  day  after  the 
end  of  each  month,  each  handler,  other 
than  a  producer-handler,  who  operates  a 
nonpool  plant  from  which  fluid  milk 
products  are  disposed  of  in  the  market¬ 
ing  area  on  routes  shall  report  to  the 
market  administrator  as  follows: 

(1)  The  quantities  of  skim  milk  and 
butterfat  contained  in: 

(i)  The  receipts  of  fluid  milk  prod¬ 
ucts  from  pool  plants; 

(ii)  The  receipts  of  other  source  milk; 

(iii)  The  utilization  of  all  skim  milk 
and  butterfat  required  to  be  reported 
pursuant  to  this  paragraph;  and 

(iv)  The  fluid  milk  products  disposed 
of  within  the  marketing  area  on  routes. 

§  990.31  Other  reports,  (a)  Except 
as  provided  in  §  990.30  (b)  each  nonpool 
handler  shall  make  reports  to  the  market 
administrator  at  such  time  and  in  such 
manner  as  the  market  administrator 
may  prescribe. 

(b)  Each  pool  handler  shall  report  to 
the  market  administrator  in  the  detail 
and  on  forms  prescribed  by  the  market 
administrator  as  follows: 

(1)  Within  5  days  after  a  producer 
moves  from  one  farm  to  another,  starts 
or  resumes  deliveries  to  any  of  a  han¬ 
dler’s  pool  plants,  or  starts  delivering  his 
milk  to  the  handler’s  plant  by  tank  truck, 
the  handler  shall  file  with  the  market 
administrator  a  report  stating  the  pro¬ 
ducer’s  name  and  post  office  address,  the 
date  on  which  the  change  took  place,  and 
the  farm  and  plant  locations  involved. 
The  report  shall  also  state,  if  known,  the 
plant  to  which  the  producer  had  been 
delivering  prior  to  starting  or  resuming 
deliveries; 

(2)  Promptly  after  the  5th  consecu¬ 
tive  day  on  which  a  producer  has  failed 
to  deliver  to  any  of  a  handler’s  pool 
plants,  the  handler  shall  file  with  the 
market  administrator  a  report  stating 
the  producer’s  name  and  post  office 
address,  the  date  on  which  the  last  de¬ 
livery  was  made,  and  the  farm  and  plant 
locations  involved.  The  report  shall  also 


state,  if  known,  the  reason  for  the  t*. 
ducer’s  failure  to  continue  deliveries- 

(3)  Subsequent  to  the  20th  day  after 
the  end  of  the  month,  and  within  5  dav^ 
after  the  market  administrator’s  request 
his  producer  payroll  for  such  month 
which  shall  show  for  each  producer-*' 

(i)  The  daily  and  total  pounds  of  milk 
delivered  with  the  average  butter^ 
test  thereof;  and 

(ii)  The  net  amount  of  such  handler’s 
payments  to  such  producer  with  the 
prices,  deductions,  and  charges  involved. 

(c)  Each  pool  handler  shall  furnish 
each  producer  from  whom  he  receives 
milk  with  information  regarding 
daily  weight  and  composite  butterfat 
test  of  the  producer’s  milk  as  follows; 

(1)  Within  3  days  after  each  day  on 
which  he  receives  milk  from  the  pro- 
ducer,  the  handler  shall  give  the  pro- 
ducer  written  notice  of  the  daily  quantity 
so  received; 

(2)  Within  7  days  after  the  end  of  any 
sampling  period  for  which  the  composite 
butterfat  test  of  the  producer’s  milk  was 
determined,  the  handler  shall  give  the 
producer  written  notice  of  such  compo¬ 
site  test. 

(d)  In  making  payments  to  producers 
pursuant  to  §  990.60  (a)  (2)  or  to  a  co¬ 
operative  association  pursuant  to  §  990.60 
(b)  each  pool  handler  shall  furnish  to 
such  producer  or  cooperative  association 
with  respect  to  each  of  its  producer- 
members  from  whom  the  handler  re¬ 
ceived  milk  during  the  month  a  written 
statement  showing: 

( 1 )  The  month  and  the  identity  of  the 
handler  and  of  the  producer; 

(2)  The  total  pounds  and  average  but¬ 
terfat  test  of  milk  delivered  by  the  pro¬ 
ducer  ; 

(3)  The  minimum  rate  at  which  pay¬ 
ment  to  the  producer  is  required  under 
the  provisions  of  §  990.60  (a)  (2) ; 

(4)  The  rate  which  is  used  in  making 
the  payment,  if  such  rate  is  other  than 
the  applicable  minimum  rate ; 

(5)  The  nature  and  amount  of  any 
deductions  made  in  payments  due  such 
producer;  and 

(6)  The  net  amount  of  payment  to  the 
producer. 

(e)  Each  handler  dumping  skim  milk 
pursuant  to  §  990.21  (b)  (3)  shall  give 
the  market  administrator  not  less  than 
6  hours’  notice  of  intention  to  make  such 
disposition  and  of  the  quantities  of  skim 
milk  involved.  In  addition,  each  handler 
dumping  skim  milk  shall  mail  or  deliver 
to  the  market  administrator  within  48 
hours  following  each  dumping  not  wit¬ 
nessed  by  the  market  administrator  or 
his  agent,  a  report  in  writing,  as  pre¬ 
scribed  by  the  market  administrator, 
showing  the  date  on  which  the  dumping 
was  made  and  the  quantity  dumped,  such 
report  to  be  signed  by  both  the  person 
who  dumped  the  skim  milk  and  the  per¬ 
son  authorized  to  sign  reports  for  the 
handler  made  pursuant  to  §  990.30  (if 
the  latter  person  is  not  available  to  sign 
the  report  within  the  48 -hour  period,  the 
signature  of  the  plant  manager  or  plant 
superintendent  shall  be  substituted  on 
the  report). 
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,  990  32  Records  and  facilities.  Each 
hfliidler  shall  maintain  and  make  avail¬ 
able  to  the  market  administrator  during 
the  usual  hours  of  business  such  ac¬ 
counts  and  records  of  his  operations  to¬ 
gether  with  such  facilities  as  are  neces¬ 
sary  for  the  market  administrator  to 
verify  or  establish  the  correct  data  for 
each  month  with  respect  to : 

(a)  The  information  contained  in  re¬ 
ports  submitted  in  accordance  with  this 
order,  and  ’ 

(b)  The  weights  andvtests  for  butter- 
fat  and  other  content  of  all  milk  and 
milk  products  handled. 

§  990.33  Retention  of  records.  All 
books  and  records  required  under  this 
part  to  be  made  available  to  the  market 
administrator  shall  be  retained  by  the 
handler  for  a  period  of  three  years  to 
begin  at  the  end  of  the  calendar  month 
to  which  such  books  and  records  pertain: 
Provided,  That  if  within  such  three-year 
period,  the  market  administrator  notifies 
the  handler  in  writing  that  the  reten¬ 
tion  of  such  books  and  records,  or  of 
specified  books  and  records,  is  necessary 
in  connection  with  a  proceeding  under 
section  8c  (15)  (A)  of  the  Act  or  a  court 
action  specified  in  such  notice,  the  han¬ 
dler  shall  retain  such  books  and  records, 
until  further  written  notification  from 
the  market  administrator.  The  market 
administrator  shall  give  further  written 
notification  to  the  handler  promptly 
upon  the  termination  of  the  litigation  or 
when  the  records  are  no  longer  necessary 
in  connection  therewith. 

MINIMUM  PRICES 

§  990.40  Class  prices.  Subject  to  the 
provisions  of  §  990.42  each  pool  handler 
shall  pay,  at  the  time  and  in  the  manner 
set  forth  in  §  990.60,  for  each  hundred¬ 
weight  of  milk  received  at  his  pool 
plant(s)  during  the  month  from  pro¬ 
ducers  or  an  association  of  producers  not 
less  than  the  following  p.rices  per  hun¬ 
dredweight  for  the  respective  quantities 
of  milk  in  .each  class  computed  pursuant 
to  §  990.24: 

(a)  Class  I  price.  The  Class  I  price 
shall  be  the  New  England  basic  Class  I 
price  per  hundredweight  determined 
pursuant  to  §  990.41  p’us  61  cents. 

(b)  Class  II  price.  The  Class  II  price 
per  hundredweight  shall  be  determined 
for  each  month  as  follows: 

(1)  Subtract  52.5  cents  from  the 
weighted  average  price  per  40-quart  can 
of  40  percent  bottling  quality  cream 
f.  o.  b.  Boston,  as  reported  by  the  United 
States  Department  of  Agriculture  for  the 
month,  divide  the  remainder  by  33,  mul¬ 
tiply  by  0.98,  and  multiply  the  result  by 


(3)  Add  the  results  obtained  in  sub-  (a)  Compute  the  ecoi 
paragraphs  (1)  and  (2)  of  this  para-  follows: 
graph,  and  from  the  sum  subtract  the  (l)  Divide  by  1.143 
amount  shown  below  for  the  applicable  wholesale  price  index  fc 
month.  Subject  to  subparagraph  (4)  of  ties  as  reported  by  the  I 
this  paragraph,  the  result  is  the  Class  II  Statistics,  United  States 
price  per  hundredweight  for  producer  Labor,  with  the  years  194 
milk  received  at  plants  located  not  more  period; 
than  100  miles  from  Providence. 

Month:  Amount 

January  and  February _ 

Inarch  and  April _ 

May  and  June _ 

July  _ _ _ 

August  and  September _ 

October,  November,  and  December 


(2)  Using  the  data  on  per  capita 
personal  income,  by  States  and  regions, 
$0,612  as  published  by  the  United  States  De- 
.  0.732  partment  of  Commerce,  establish  a 
.  0.792  “New  England  adjustment  percentage” 

•  by  computing  the  current  percentage  re- 

o  612  lationshiP  of  New  England  per  capita 
personal  income  to  per  capita  personal 
(4)  For  each  month  in  which  no  income  in  continental  United  States, 
cream  price,  as  described  in  subpara-  Multiply  by  the  New  England  adjustment 
graph  (1)  of  this  paragraph,  is  reported,  percentage  the  quarterly  figure  showing 
and  for  each  month  in  which  the  amount  the  current  annual  rate  of  per  capita 
determined  pursuant  to  this  subpara-  disposable  personal  income  in  the  United 
graph  is  greater  than  the  amount  com-  States  as  released  by  the  United  States 
puted  pursuant  to  subparagraph  (3)  of  Department  of  Commerce  or  the  Council 
this  paragraph  the  amount  determined  of  Economic  Advisers  to  the  President, 
pursuant  to  this  subparagraph  shall  be  Divide  the  result  by  15.34  to  determine 
the  Class  II  price  per  hundredweight  of  an  index  of  per  cap^a  disposable  per- 
milk  received  from  producers:  sonal  income  in  New  England; 

(i)  Adjust  the  average  price  for  milk  (3)  Multiply  by  20  the  average  pricte 

for  manufacturing  purposes,  f.  o.  b.  per  100  pounds  paid  by  farmers  in  the 
plants  United  States,  as  reported  on  a  New  England  region  for  all  mixed  dairy 
preliminary  basis  by  the  United  States  feed  of  less  than  29  percent  protein  con- 
Department  of  Agriculture  for  the  tent  as  reported  by  the  United  States 
month  by  subtracting  for  each  one-tenth  Department  of  Agriculture  for  the  month 
of  1  percent  of  average  butterfat  con-  and  divide  the  result  by  0.884  to  deter- 
tent  above  3.7  percent,  or  adding  for  each  mine  the  dairy  ration  index.  Compute 
one-tenth  of  1  percent  of  average  but-  the  average,  weighted  by  the  indicated 
terfat  content  below  3.7  percent,  an  factors,  of  the  following  farm  wage  rates 
amount  per  hundredweight  which  shall  reported  for  the  New  England  region  by 
be  calculated  by  the  market  administra-  the  United  States  Department  of  Agri- 
tor  by  multiplying  by  0.125  the  average  culture:  Rate  per  month  with  board  and 
of  the  daily  prices,  using  the  midpoint  room,  1;  rate  per  month  with  house,  1; 
of  any  price  range  as  one  price,  for  Grade  rate  per  week  with  board  or  room,  4.33; 
A  (92 -score)  butter  at  wholesale  in  the  rate  per  week  without  board  and  room. 
New  York  market  as  reported  for  the  4.33 ;  and  the  rate  per  day  without  board 
period  between  the  16th  day  of  the  pre-  or  room,  26.  Divide  the  average  wage 
ceding  month  and  the  15th  day,  in-  rate  so  computed  by  1.458  to  determine 
elusive,  of  the  current  month  by  the  the  wage  rate  index.  Multiply  the  dairy 
United  States  Department  of  Agricul-  ration  index  by  0.6  and  the  wage  rate 
ture.  index  by  0.4  and  combine  the  two  results 

(ii)  Adjust  the  result  obtained  in  sub-  to  determine  the  grain-labor  cost  index; 

division  (i)  of  this  subparagraph  by  the  and  x 

amount  shown  below  for  the  applicable  (4>  Divide  by  3  the  sum  of  the  whole- 
month:  sale  price  index,  the  index  of  per  capita 

Month:  Amount  disposable  income  in  New  England,  and 

January -  +$o.  188  the  grain-labor  cost  index  determined 

February -  +o.  178  pursuant  to  this  paragraph.  The  result 

March  - +0.008  shall  be  known  as  the  economic  index. 

tFJy1  - - -  Zo  oro  (b)  The  seasonal  adjustment  factoi 

June  I::::::::::::::::::::::::  _o'  052  shan  be  the  factor  usted  below  for  the 
July  +0.138  month  for  which  price  is  being  computed 

August  .  +0.228  —  Seasonal 

September  . . .  +0.198  adjustment 

?Tctob£*  .  +0  218  Month:  factor 

December  .  +0.228  January  and  February .  l.(M 

March _ _  1.  0< 

§  990.41  Computation  of  New  England  April -  .95 
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demand  adjustment  factor  determined 
by  the  market  administrator  of  Part  904 
of  this  chapter  regulating  the  handling 
of  milk  in  the  Greater  Boston  marketing 
area  pursuant  to  §  904.48  (b)  of  this 
chapter. 

(d)  The  New  England  basic  Class  I 
price  shall  be  as  shown  in  the  following 
table: 


New  England  basic 
Class  I  price  indexX 
$0.05592 

New  Eng¬ 
land  basic 
Class  I 
price 

At  least— 

But  less 
than— 

>$4.20 

$4.42 

$4.31 

4.42 

4.64 

4.53 

4.64 

4.86 

4.75 

4.86 

5.08 

4.97 

5.08 

5.30 

5.19 

5.30 

5.52 

5.41 

5.52 

\  5.74 

5.63 

5.74 

5.96 

5.85 

5.96 

6.18 

6.07 

6.18 

>6.40 

6.29 

1  If  the  New  England  basic  Class  I 
price  index  times  $0.05592  is  less  than 
$4.20  or  is  $6.40  or  more,  the  New  Eng¬ 
land  basic  Class  I  price  shall  be  de¬ 
termined  by  extending  the  table  at 
the  indicated  rate  of  extension. 

(e)  Notwithstanding  the  provisions  of 
paragraphs  (a)  to  (d)  of  this  section,  the 
New  England  basic  Class  I  price  for 
November  or  December  of  each  year 
shall  not  be  lower  than  such  price  for 
the  immediately  preceding  month. 

§  990.42  Zone  price  differentials  to 
handlers.  In  the  case  of  milk  received 
at  plants  located  in  excess  of  100  miles 
from  Providence,  Rhode  Island,  the  class 
prices  determined  pursuant  to  §  990.40 
shall  be  subject  to  zone  price  differen¬ 
tials  based  upon  the  zone  location  of  the 
plant. 

(a)  The  zone  location  of  each  plant 
shall  be  determined  by  the  market  ad¬ 
ministrator  and  shall  be  based  upon 
highway  mileage  distance  as  determined 
by  use  of  the  appropriate  State  maps 
contained  in  Mileage  Guide  No.  6,  and 
revisions  thereof,  issued  by  Household 
Goods  Carriers’  Bureau,  Agent,  Washing¬ 
ton,  D.  C.  The  distance  shall  be  the  low¬ 
est  highway  mileage  between  Providence 
and  the  named  point  on  the  map  which 
is  nearest  to  the  plant,  over  roads  desig¬ 
nated  thereon  as  paved,  first-class,  all- 
weather  roads.  In  the  event  that  the 
named  point  is  not  located  on  a  through 
first-class  road,  such  other  roads  shall 
be  used  to  reach  a  through  first-class 
road  as  will  result  in  the  lowest  highway 
mileage  to  Providence,  except  that  such 
other  roads  shall  not  be  used  for  a  dis¬ 
tance  of  more  than  15  miles  if  it  is  other¬ 
wise  possible  to  connect  with  a  through 
first-class  road.  In  any  instance  in 
which  the  map  does  not  clearly  show  the 
mileage  between  points  on  a  road,  the 
mileage  used  shall  be  the  mileage  as  de¬ 
termined  by  the  highway  authority  for 
the  State  in  which  the  road  is  located. 

(b)  The  zone  price  differentials  for 
each  plant  shall  be  those  applicable  to  its 
zone  location  as  shown  in  the  following 
table. 


PROPOSED  RULE  MAKING 


Plant  Zone  Peice  Differentials 


A 

Distance  to 
Providence 
(miles) 

B 

Zone 

C 

Class  I 
and 

blended 

price 

differ¬ 

entials 

(cents 

per 

hundred¬ 

weight) 

D 

Class  II 
price 
differ¬ 
entials 
(cents 
per 

hundred¬ 

weight) 

101  to  110 . 

11. . 

—42. 0 

-4.5 

—4.5 

Ill  to  120 . 

12 . 

—43.2 

121  to  130 . 

13 

—44.  4 

—4.  5 

131  to  140 . 

14 

—45.  6 

—4.  5 

141  to  150 . 

15 

—46.  8 

—4.  5 

151  to  160 . 

16 . 

-48.0 

-6.0 

161  to  170 . 

17 . 

—49.  2 

—6.  0 

171  to  180 _ 

18 

—50.4 

— '  —6.0 

181  to  190 . . 

19  . . 

—51.6 

—6.0 

191  to  200. . 

20 

—52.8 

—6.0 

201  to  210 . 

21 

—54.0 

—7.0 

211  to  220 . 

22 

—55.0 

—7.0 

221  to  230  _____ 

23 

—56.0 

—7.0 

231  to  240. . 

24.1 . 

—57.0 

—7.0 

241  to  2.50  .  f  ~ 

25 

—58.0 

—7.0 

251  t,o  260  . 

26 

—59.  0 

—8.0 

261  to  270 . 

27 . . . 

—60.0 

—8.0 

271  to  280 

28 

—61.0 

—8.0 

281  to  290. . . 

29 . 

—62.0 

—8.0 

291  to  300. . . 

30 _ 

-63.0 

—8.0 

301  and  over  .... 

-8.0 

1  Class  I  and  blended  price  differentials  applicable  to 
plants  located  more  than  300  miles  from  Providence  shall 
be  obtained  by  extending  the  table  at  the  rate  of  1  cent 
for  each  additional  10  miles,  except  that  in  no  event  shall 
the  Class  I  or  blended  price  at  any  zone  be  less  than  the 
Class  II  price  for  the  month  for  plants  in  such  zone. 

§  990.43  Use  of  equivalent  factors  in 
formulas.  If  for  any  reason  a  price,  in¬ 
dex,  or  wage  rate  specified  by  this  part 
for  use  in  computing  class  prices  and  for 
other  purposes  is  not  reported  or  pub¬ 
lished  in  the  manner  described  in  this 
part,  the  market  administrator  shall  use 
a  price,  index,  or  wage  rate  determined 
by  the  Secretary  to  be  equivalent  to  or 
comparable  with  the  factor  which  is 
specified. 

APPLICATION  OF  PROVISIONS 

§  990.45  Producer-handlers.  Sections 
990.20  to  990.24,  990.40  to  990.43,  990.46, 
990.50  and  990.51,  and  990.60  to  990.70 
shall  not  apply  to  a  producer-handler. 

§  990.46  Payments  on  other  source 
milk.  Within  16  days  after  the  end  of 
each  month  handlers  shall  make  pay¬ 
ments  to  producers  through  the  pro¬ 
ducer-settlement  fund  as  follows: 

(a)  Each  pool  handler  who  received 
other  source  milk  which  is  allocated  to 
Class  I  pursuant  to  §  990.24  (b)  (1)  shall 
make  payment  on  the  quantity  so  allo¬ 
cated  at  the  difference  between  the  Class 
I  price  and  the  Class  II  price  applicable 
at  Providence  as  computed  pursuant  to 
§  990.40. 

(b)  Each  pool  handler  who  received 
other  source  milk  which  is  allocated  to 
Class  I  pursuant  to  §  990.24  (b)  (2)  shall 
make  payment  on  the  quantity  so  allo¬ 
cated  as  follows: 

(1)  On  other  source  milk  received  at 
a  pool  plant  from  a  nonpool  plant  lo¬ 
cated  in  Maine,  the  payment  shall  be 
at  the  difference  between  the  Class  I 
price  pursuant  to  §  990.40  (a)  applicable 
at  the  zone  of  the  nonpool  plant  and  the 
lesser  of  either  the  simple  average  for 
the  month  of  the  lowest  minimum  semi¬ 
monthly  prices  for  Class  II  milk  contain¬ 
ing  3.7  percent  butterfat  which  are  es¬ 
tablished  by  the  Maine  Milk  Commission 


for  the  market  in  which  such  nonnom 
plant  is  located  or  the  Class  n  price  de 
termined  pursuant  to  §  990.40  (b) 
the  zone  location  of  such  plant;  lor 

(2)  Except  as  provided  in  subpara 
graph  (1)  of  this  paragraph,  the  pay' 
ment  on  other  source  milk  received#! 
a  pool  plant  from  a  nonpool  plant  shal] 
be  at  the  difference  between  the  Claasr 
and  Class  II  price  computed  pursuant  to 
§  990.40  for  the  zone  location  of  the  non¬ 
pool  plant ; 

(3)  For  the  purposes  of  this  para, 
graph,  other  source  milk  received  from 
dairy  farmers  for  other  markets  shall 
be  considered  as  received  from  the  non- 
pool  plant  to  which  they  ordinarily  fe. 
livered. 

(c)  Each  pool  handler  who  receives 
other  source  milk  in  the  form  of  bulk 
skim  milk  from  a  Part  927  of  this  chap, 
ter  pool  plant  which  milk  was  classified 
and  priced  as  other  than  Class  I  pm. 
suant  to  such  order  and  is  allocated  to 
Class  I  pursuant  to  §  990.24  (b)  (4)  shall 
make  payments  on  the  volume  of  such 
skim  milk  so  allocated  at  the  difference 
between  the  Class  I  and  the  Class  n 
price  computed  pursuant  to  §  990.40  for 
the  zone  location  of  the  plant  from  which 
such  skim  milk  was  received. 

(d)  Each  nonpool  handler  (except  a 
buyer-handler)  who  disposes  of  fluid 
milk  products  in  the  marketing  area  on 
routes  shall  make  payment  at  the  differ¬ 
ence  between  the  Class  I  price  and  the 
Class  n  price  for  the  zone  location  of  his 
plant  on  the  amount  of  such  disposition 
which  is  in  excess  of  his  receipts  of  pool 
milk  and  receipts  of  fluid  milk  products 
classified  and  priced  as  Class  I  milk  un¬ 
der  this  part  or  any  other  Federal  order. 

(e)  Each  buyer-handler  shall  make 
payment  at  the  difference  between  the 
Class  I  price  and  the  Class  II  price  for 
the  zone  location  of  his  plant  on  the 
amount  of  his  Class  I  utilization  which 
is  in  excess  of  his  receipts  of  pool  milk 
and  receipts  of  fluid  milk  products  classi¬ 
fied  and  priced  as  Class  I  milk  under  this 
part  or  any  other  Federal  order. 

DETERMINATION  OF  BLENDED  PRICE  TO 
PRODUCERS 

§  990.50  Computation  of  the  oblige 
tion  of  each  pool  handler.  For  each 
month,  the  market  administator  shall 
compute  the  value  of  producer  milk  for 
each  pool  handler  as  follows: 

(a)  Multiply  the  quantity  of  producer 
milk  in  each  class  computed  pursuant  to 
§  990.24  by  the  applicable  class  price, 
and  total  the  resulting  amounts. 

(b)  Add  the  amount  of  any  payments 
due  from  such  handler  pursuant  to 
§  990.46  (a),  (b)  or  (c). 

(c)  Add  an  amount  computed  by  mul¬ 
tiplying  the  amount  of  overage  in  each 
class  computed  pursuant  to  §  990.24  (b) 
(10)  and  (c)  by  the  applicable  class  price 
adjusted  by  the  butterfat  differential 
computed  pursuant  to  §  990.61. 

(d)  Add  the  amount  computed  by 
multiplying  the  difference  between  the 
applicable  Class  II  price  for  the  pre¬ 
ceding  month  and  the  appropriate  Class 
I  price  for  the  current  month  by  the 
hundredweight  of  producer  milk  classi¬ 
fied  in  Class  II  for  the  preceding  month 
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or  the  hundredweight  of  skim  milk  and 
butterfat  subtracted  from  Class  I  milk 
pursuant  to  §  990.24  (b)  (8)  and  (c)  for 
the  month,  whichever  is  less. 

(e)  Add  or  subtract,  as  the  case  may 
ijg  an  amount  necessary  to  correct 
errors  discovered  by  the  market  admin¬ 
istrator  in  the  verification  of  reports  of 
such  handler  of  his  receipts  and  utiliza¬ 
tion  -of  skim  and  butterfat  for  previous 
months. 

§  990.51  Computation  of  the  basic 
blended  price.  For  each  month  the  mar¬ 
ket  administrator  shall  compute  the 
basic  blended  price  per  hundredweight 
as  follows:  ^ 

(a)  Combine  into  one  total  the  net7 

obligation  computed  pursuant  to  §  990.50 
for  each  handler  who  made  reports  pre¬ 
scribed  in  §  990.30  (a)  for  the  month  and 
who  were  not  in  default  of  payments 
pursuant  to  §  990.65  for  the  preceding 
month.  j 

(b)  Deduct  the  amount*  of  the  plus 
differentials  applicable  pursuant  to 
§990.63  and  add  the  amount  of  the 
minus  differentials  which  are  applicable 
pursuant  to  §  990.62. 

(c)  Add  an  amount  equal  to  not  less 
than  one-half  of  the  unobligated  bal¬ 
ance  on  hand  in  the  producer-settlement 
fund. 

(d)  Add  the  total  amount  of  pay¬ 
ments  due  pursuant  to  §  990.46  (d)  and 
(e). 

(e)  Divide  the  resulting  amount  by 
the  total  hundredweight  of  producer 
milk  included  under  paragraph  (a)  of 
this  section. 

(f)  Subtract  not  less  than  4  cents  nor 
more  than  5  cents.  The  result  is  the 
basic  blended  price  applicable  for  pro¬ 
ducer  milk  containing  3.7  percent  butter- 
fat  received  at  plants  to  which  no  zone 


pleted  thereafter  not  later  than  the  date 
for  making  payment  pursuant  to  this 
paragraph  next  following  after  receipt 
of  the  balance  due  from  the  market 
administrator. 

(b)  In  the  case  of  an  association  of 
producers  which  the  Secretary  de¬ 
termines  is  authorized  by  its  producer- 
members  to  collect  payment  for  their 
milk  and  which  has  so  requested  any 
handler  in  writing  such  handler  shall  on 
or  before  the  2d  day  prior  to  the  date  on 
which  payments  are  due  individual  pro¬ 
ducers,  pay  the  association  for  milk  re¬ 
ceived  during  the  month  from  the 
producer-members  of  such  association 
as  determined  by  the  market  administra¬ 
tor,  an  amount  not  less  than  the  total 
due  such  producer-members  as  deter¬ 
mined  pursuant  to  paragraph  (a)  of  this 
section. 

(c)  In  the  case  of  a  handler  who  pur¬ 
chases  fluid  milk  products  from  an  asso¬ 
ciation  of  producers  in  its  capacity  as 
a  handler,  such  handler  shall  on  or 
before  the  2d  day  prior  to  the  date  on 
which  payments  are  due  individual  pro¬ 
ducers  pay  such  association  for  fluid 
milk  products  so  received  during  the 
month  from  such  association,  not  less 
than  the  value  of  skim  milk  and  butter- 
fat  in  such  milk  and  milk  products  as 
classified  pursuant  to  §  990.24  at  the 
applicable  class  prices  pursuant  to 
§  990.40  and  the  butterfat  differential 
pursuant  to  §  990.61. 

§  990.61  Butterfat  differential.  Each 
handler  shall,  in  making  payments  to 
each  producer .  or  association  of  pro¬ 
ducers  for  milk  received  during  the 
month,  add  for  each  one-tenth  of  1 
percent  of  average  butterfat  content 
above  3.7  percent,  or  deduct  for  each 
one-tenth  of  1  percent  of  average  butter- 


price  differentials  are  applicable. 

PAYMENTS 

§  990.60  Time  and  method  of  pay¬ 
ment  for  producer  milk,  (a)  Except  as 
provided  in  paragraph  (b)  of  this  sec¬ 
tion,  each  handler  shall  make  payment 
to  each  producer  from  whom  milk  is 
received  during  the  month  as  follows: 

(1)  On  or  before  the  5th  day  after 
the  end  of  each  month,  an  amount 
not  less  than  the  Class  II  price  for  the 
previous  month  multiplied  by  the  hun¬ 
dredweight  of  milk  received  from  such 
producer  during  the  first  15  days  of  such 
month:  Provided,  That  for  the  first 
month  of  operation  of  this  part,  the 
price  applicable  under  this  subparagraph 
shall  be  the  Boston  city  plant  Class  II 
price  for  the  previous  month; 

(2)  On  or  before  the  20th  day  after 
the  end  of  each  month,  for  the  quantity 
of  milk  received  during  the  month  at 
not  less  than  the  basic  blended  price  per 
hundredweight  computed  pursuant  to 
§  990.51  subject  to  the  differentials  pro¬ 
vided  in  §§  990.61,  990.62,  and  990.63  less 
payments  made  to  such  producer  pur¬ 
suant  to  subparagraph  (1)  of  this  para¬ 
graph  and  deductions  authorized  in 
writing  by  the  producer:  Provided,  That 

-  if  by  such  date  such  handler  has  not 
received  full  payment  from  the  market 
administrator  pursuant  to  §  990.66  for 
such  milk,  he  may  reduce  pro  rata  his 
payment  to  producers  by  not  more  than 
the  amount  of  such  underpayment. 
Payment  to  producers  shall  be  com- 


fat  content  below  3.7  percent,  an  amount 
per  hundredweight  which  shall  be  cal¬ 
culated  by  the  market  administrator  as 
follows:  Subtract  52.5  cents  from  the 
weighted  average  price  per  40-quart  can 
of  40  percent  bottling  quality  cream, 
f.  o.  b.  Boston,  as  reported  by  the  United 
States  Department  of  Agriculture  for 
the  period  between  the  16th  day  of  the 
preceding  month  and  the  15th  day  in¬ 
clusive  of  the  month  during  which  such 
milk  is  delivered,  and  divide  the  re¬ 
mainder  by  330.  If  the  cream  price  de¬ 
scribed  above  is  not  reported  as  indicated 
the  butterfat  differential  shall  be  deter¬ 
mined  by  multiplying  by  1.25  the  aver¬ 
age  of  the  daily  prices,  using  the  mid¬ 
point  of  any  range  as  one  price,  for 
Grade  A  (92-score)  butter  at  wholesale 
in  the  New  York  market  as  reported  for 
the  period  between  the  16th  day  of  the 
preceding  month  and  the  15th  day,  in¬ 
clusive,  of  the  month  during  which  such 
milk  is  delivered,  by  the  United  States 
Department  of  Agriculture  and  dividing 
the  result  by  10. 

§  990.62  Zone  price  differentials.  In 
making  payments  to  producers  pursuant 
to  §  990.60  the  blended  price  to  be  paid 
for  producer  milk  received  at  the  han¬ 
dler’s  pool  plant  (s)  shall  be  subject  to 
the  differentials  set  forth  in  column  C  of 
the  table  in  §  990.42  (b) . 

§  990.63  Farm  location  differentials. 
(a)  In  making  payments  for  milk  de¬ 
livered  by  a  producer  whose  farm  is  lo¬ 
cated  in  Rhode  Island  or  east  of  the  Con¬ 


necticut  River  in  Connecticut,  or  in  any 
of  the  Massachusetts  counties  of  Barn¬ 
stable,  Bristol,  Dukes,  Nantucket,  Ply¬ 
mouth,  Norfolk,  Suffolk  or  that  part  of 
Worcester  or  Middlesex  south  of  the 
Massachusetts  turnpike,  there  shall  be 
added  46  cents  per  hundredweight  unless 
such  addition  gives  a  result  greater  than 
the  Class  I  price  pursuant  to  §§  990.40 
(a)  and  990.42  which  is  effective  at  the 
plant  to  which  such  milk  is  delivered,  in 
which  event  there  shall  be  added  an 
amount  which  will  give  as  a  result  such 
price. 

(b),  In  making  payments  for  milk  de¬ 
livered  by  a  producer  whose  farm  is  lo¬ 
cated  in  the  Massachusetts  counties  of 
Essex  or  in  that  part  of  Worcester  or 
Middlesex  north  of  the  Massachusetts 
turnpike  or  in  the  New  Hampshire  towns 
of  New  Ipswich  or  Greenville,  there  shall 
be  added  23  cents  per  hundredweight 
unless  such  addition  gives  a  result 
greater  than  the  Class  I  price  pursuant 
to  §§  990.40  (a)  and  990.42  which  is  effec¬ 
tive  at  the  plant  to  which  such  milk  is 
delivered,  in  which  event  there  shall  be 
added  an  amount  which  will  give  as  a 
result  such  price. 

§  990.64  Producer -settlement  fund. 
The  market  administrator  shall  estab¬ 
lish  and  maintain  a  separate  fund  known 
as  the  “producer-settlement  fund”  into 
which  he  shall  deposit  all  payments  made 
by  handlers  pursuant  to  §§  990.46  (d) 
and  (e),  990.65,  990.67,  and  990.68  and 
out  of  which  he  shall  make  all  payments 
pursuant  to  §§  990.66,  990.67,  and  990.68: 
Provided,  That  the  market  administra¬ 
tor  shall  offset  any  such  payment  due  to 
any  handler  against  payment  due  from 
such  handler. 

§  990.65  Payments  to  the  producer- 
settlement  fund.  On  or  before  the  16th 
day  after  the  end  of  each  month,  each 
handler,  including  an  association  of  pro¬ 
ducers  which  is  a  handler,  shall  jpay  to 
the  market  administrator  for  payment 
to  producers  through  the  producer-set¬ 
tlement  fund  the  amount  by  which  the 
net  pool  obligation  of  such  handler  com¬ 
puted  pursuant  to  §  990.50  is  greater 
than  the  sum  required  to  be  paid  his 
producers  as  determined  by  the  applica¬ 
tion  of  the  basic  blended  price  computed 
pursuant  to  §  990.51  adjusted  by  the 
differentials  applicable  pursuant  to 
§§  990.62  and  990.63. 

§  990.66  Payments  out  of  the  pro¬ 
ducer-settlement  fund.  On  or  before  the 
18th  day  after  the  end  of  the  month,  the 
market  administrator  shall  pay  to  each 
handler  for  payment  to  producers  the 
amount  by  which  the  sum  required  to  be 
paid  his  producers  as  determined  by  the 
application  of  the  basic  blended  price 
computed  pursuant  to  §  990.51  adjusted 
by  the  differentials  applicable  pursuant 
to  §§  990.62  and  990.63  is  greater  than 
the  net  pool  obligation  of  such  handler 
computed  pursuant  to  §  990.50:  Pro¬ 
vided,  That  if  the  balance  in  the  pro¬ 
ducer-settlement  fund  is  insufficient  to 
make  all  payments  pursuant  to  this  sec¬ 
tion,  the  market  administrator  shall  re¬ 
duce  uniformly  such  payments  and  shall 
complete  such  payments  as  soon  as  the 
necessary  funds  are  available. 

§  990.67  Errors  in  payment.  When¬ 
ever  audit  by  the  market  administrator 
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of  a  handler’s  reports,  books,  records  or 
accounts  discloses  adjustments  to  be 
made,  for  any  reason  which  result  in 
moneys  due: 

(a)  The  market  administrator  from 
such  handler. 

(b)  Such  handler  from  the  market 
administrator,  or 

(c)  Any  producer  or  association  of 
producers  from  such  handler,  the  market 
administrator  shall  promptly  notify  such 
handler  of  any  amount  due  and  explain 
the  basis  of  such  adjustment  and  pay¬ 
ment  thereof  shall  be  made  on  or  before 
the  date  for  making  payment  set  forth 
in  the  provision  under  which  such  error 
occurred,  for  the  month  following  that 
in  which  such  notification  is  given. 

§  990.68  Overdue  accounts.  Any  un¬ 
paid  obligation  of  a  handler  or  of  the 
market  administrator  pursuant  to 
§§  990.46  and  990.65  to  990.70  shall  be 
increased  one-half  of  one  percent  on  the 
first  day  of  the  month  next  following  the 
due  date  of  such  obligation  and  on  the 
first  day  of  each  month  thereafter  until 
such  obligation  is  paid. 

§  990.69  Marketing  service — (a)  Mar- 
keting  service  deduction — nonmembers 
of  an  association  of  producers.  In  mak¬ 
ing  payments  to  producers  pursuant  to 
§  990.60  (a)  (2) ,  each  handler  shall,  with 
respect  to  all  milk  delivered  by  each  pro¬ 
ducer  other  than  himself  during  each 
month,  except  as  set  forth  in  paragraph 
(b)  of  this  section,  deduct  5  cents  per 
hundredweight,  or  such  lesser  amount  as 
the  market  administrator  shall  deter¬ 
mine  to  be  sufficient,  and  shall,  on  or 
before  the  20th  day  after  the  end  of  each 
month,  pay  such  deductions  to  the  mar¬ 
ket  administrator.  Such  moneys  shall 
be  expended  by  the  market  administra¬ 
tor  only  in  providing  for  market  infor¬ 
mation,  and  for  verification  of  weights, 
samples,  and  tests  of  milk  delivered  by 
such  producers.  The  market  adminis¬ 
trator  may  contract  with  an  association 
or  associations  of  producers  for  the  fur¬ 
nishing  of  the  whole  or  any  part  of  such 
services  to,  or  with  respect  to  the  milk 
delivered  by,  such  producers. 

(b)  Marketing  service  deduction — 
members  of  an  association  of  producers. 
In  the  case  of  producers  who  are  mem¬ 
bers  of  an  association  of  producers  as 
determined  by  the  Secretary,  which  is 
actually  performing  the  services  set 
forth  in  paragraph  (a)  of  this  section, 
each  handler  shall,  in  lieu  of  the  deduc¬ 
tions  specified  in  paragraph  (a)  of  this 
section,  make  such  deductions  from  pay¬ 
ments  made  pursuant  to  §  990.60  (a)  (2) 
as  may  be  authorized  by  such  producers 
and  pay,  on  or  before  the  20th  day  after 
the  end  of  each  month,  such  deductions 
to  such  associations,  accompanied  by  a 
statement  showing  the  pounds  of  milk 
delivered  by  each  producer  from  whom 
the  deduction  was  made. 

§  990.70  Payment  of  administrative 
expense.  As  his  pro  rata  share  of  the 
expense  of  administration  of  this  part, 
each  handler  shall  pay  to  the  market 
administrator,  on  or  before  the  20th  day 
after  the  end  of  the  month,  5  cents  per 
hundredweight,  or  such  lesser  amount  as 
the  Secretary  may  prescribe,  as  follows: 

(a)  Each  pool  handler  shall  make 
such  payment  with  respect  to  all:  (1) 


Receipts  of  producer  milk,  including 
such  handler’s  own  production;  (2)  re¬ 
ceipts  of  exempt  milk;  and  (3)  except  as 
provided  in  paragraph  (c)  of  this  section, 
other  source  milk  in  his  plant  which  is 
classified  as  Class  I. 

(b)  Except  as  provided  in  paragraph 
(c)  of  this  section  each  buyer-handler 
shall  make  such  payment  with  respect 
to  other  source  milk  in  his  plant  which 
is  classified  as  Class  I  and  each  nonpool 
handler,  except  a  buyer-handler,  shall 
make  such  payment  with  respect  to  other 
source  milk  which  is  disposed  of  as  Class 
I  milk  in  the  marketing  area  on  routes. 

(c)  In  the  case  of  other  source  milk 
received  in  the  form  of  fluid  milk  prod¬ 
ucts  from  a  fully  regulated  plant  under 
another  Federal  order  the  rate  of  pay¬ 
ment  applicable  pursuant  to  paragraphs 
(a)  and  (b)  of  this  section  shall  be  the 
amount  by  which  the  rate  of  assessment 
under  this  part  exceeds  the  rate  of 
assessment  applicable  under  the  other 
Federal  order. 

§  990.71  Termination  of  obligations. 
The  provisions  of  this  section  shall  apply 
to  any  obligation  under  this  part  for  the 
payment  of  money  irrespective  of  when 
such  obligation  arose. 

(a)  The  obligation  of  any  handler  to 
pay  money  required  to  be  paid  under  the 
terms  of  this  order  shall,  except  as  pro¬ 
vided  in  paragraphs  (b)  and  (c)  of  this 
section,  terminate  two  years  after  the 
last  day  of  the  month  during  which  the 
market  administrator  receives  the  han¬ 
dler’s  utilization  report  on  the  milk  in¬ 
volved  in  such  obligation,  unless  within 
such  two-year  period  the  market  admin¬ 
istrator  notifies  the  handler  in  writing 
that  such  money  is  due  and  payable. 
Service  on  such  notice  shall  be  complete 
upon  mailing  to  the  handler’s  last  known 
address,  and  it  shall  contain,  but  need  not 
be  limited  to,  the  following  information: 

(1)  The  amount  of  the  obligation; 

(2)  The  month(s)  during  which  the 
milk,  with  respect  to  which  the  obligation 
exists,  was  received  or  handled;  and 

(3)  If  the  obligation  is  payable  to  one 
or  more  producers  or  to  an  association  of 
producers,  the  name  of  such  producer(s) 
or  association  of  producers,  or  if  the 
obligation  is  payable  to  the  market  ad¬ 
ministrator,  the  account  for  which  it  is 
to  be  paid. 

(b)  If  a  handler  fails  or  refuses,  with 
respect  to  any  obligation  under  this 
part,  to  make  available  to  the  market 
administrator  or  his  representatives  all 
books  and  records  required  by  this  part 
to  be  made  available,  the  market  admin¬ 
istrator  may,  within  the  two-year  period 
provided  for  in  paragraph  (a)  of  this 
section,  notify  the  handler  in  writing  of 
such  failure  or  refusal.  If  the  market 
administrator  so  notifies  a  handler,  the 
said  two-year  period  with  respect  to  such 
obligation  shall  not  begin' to  run  until 
the  first  day  of  the  month  following  the 
month  during  which  all  such  books  and 
records  pertaining  to  such  obligation  are 
made  available  to  the  market  adminis¬ 
trator  or  his  representatives. 

(c)  Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  section,  a 
handler’s  obligation  under  this  part  to 
pay  money  shall  not  be  terminated  with 
respect  to  any  transaction  involving 


fraud  or  willful  concealment  of  a  fact 
material  to  the  obligation,  on  the parttf 
the  handler  against  whom  the  obligation 
is  sought  to  be  imposed. 

(d)  Any  obligation  on  the  part  of  the 
market  administrator  to  pay  a  handler 
any  money  which  such  handler  claims  to 
be  due  him  under  the  terms  of  this  part 
shall  terminate  two  years  after  the  end 
of  the  month  during  which  the  milk 
involved  in  the  claim  was  received  if  an 
underpayment  is  claimed,  or  two  years 
after  the  end  of  the  month  during  which 
the  payment  (including  deduction  or  set¬ 
off  by  the  market  administrator)  was 
made  by  the  handler  if  a  refund  on  such 
payment  is  claimed,  unless  such  handler 
within  the  applicable  period  of  time,  file* 
pursuant  to  section  8c  (15)  (A)  of  the 
act,  a  petition  claiming  such  money. 

MISCELLANEOUS  PROVISIONS 

§  990.80  Effective  time.  The  provi- 
sions  of  this  part,  or  any  amendments  to 
its  provisions,  shall  become  effective  at 
such  time  as  the  Secretary  may  declare 
and  shall  continue  in  force  until  sus- 
pended  or  terminated  pursuant  to 
§  990.81. 

§  990.81  Suspension  or  termination. 
The  Secretary  may  suspend  or  terminate 
this  part  or  any  provision  thereof  when¬ 
ever  he  finds  that  it  obstructs  or  does 
not  tend  to  effectuate  the  declared  policy 
of  the  act.  This  part  shall,  in  any  event, 
terminate  whenever  the  provisions  of  the 
act  authorizing  it  cease  to  be  in  effect. 

§  990.82  Continuing  obligations.  H, 
upon  the  suspension  or  termination  of 
any  or  all  provisions  of  this  part,  there 
are  any  obligations  arising  under  it,  the 
final  accrual  or  ascertainment  of  which 
requires  further  acts  by  any  person,  such 
further  acts  shall  be  performed  notwith¬ 
standing  such  suspension  or  termination 

§  990.83  Liquidation.  Upon  the  sus¬ 
pension  or  termination  of  any  or  all  pro¬ 
visions  of  this  part  the  market  adminis¬ 
trator,  or  such  person  as  the  Secretary 
may  designate,  shall,  if  so  directed  by 
the  Secretary,  liquidate  the  business  of 
the  market  administrator’s  office  and 
dispose  of  all  funds  and  property  then 
in  his  possession  or  under  his  control 
together  with  claims  for  any  funds  which 
are  unpaid  or  owing  at  the  time  of  such 
suspension  or  termination.  Any  funds 
collected  over  and  above  the  amount 
necessary  to  meet  outstanding  obliga¬ 
tions  and  the  expenses  necessarily  in¬ 
curred  by  the  market  administrator  or 
such  person  in  liquidating  and  distrib¬ 
uting  such  funds,  shall  be  distributed  to 
the  contributing  handlers  and  producers 
in  an  equitable  manner. 

§  990.84  Agents.  The  Secretary  may, 
by  designation  in  writing,  name  any  offi¬ 
cer  or  employee  of  the  United  States  to 
act  as  his  agent  or  representative  in  con¬ 
nection  with  any  of  the  provisions  of  this 
part. 

§  990.85  Separability  of  provisions.  If 
any  provision  of  this  part,  or  its  appli¬ 
cation  to  any  person  or  circumstances  is 
held  invalid,  the  application  of  such  pro¬ 
vision  and  of  the  remaining  provisions  of 
this  part,  to  other  persons  or  circum¬ 
stances  shall  not  be  affected  thereby. 

[F.  R.  Doc.  58-8831;  Filed,  Oct.  23,  19* 
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